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and as further amended by Title III of the Second War Pow¬ 
ers Act (56 Stat. 176,50 U. S. C. App. 633). 

Thb opinion of the court below, upon which the judgment 
was predicated, is published in 52 Fed. Supp. 474. Notice of 
appeal was hied March 25,1944. 

The jurisdiction of the court below and of this court is based 
upon the statute above cited; the issue in the case involves the 
construction of the statute and the validity of acts done under 
it. This jurisdiction was alleged in appellees’ complaint 
(Tr. 1) and is admitted. 

QUESTION PRESENTED 

Whether the power granted the President by Section 2 (a) 
of the Act of June 28,1940, as amended by the Act of May 31, 
1941, and by Title ill of the Second War Powers Act (Act of 
March 27, 1942), to allocate materials “in such manner, upon 
such conditions, and to such extent as he shall deem necessary 
or appropriate in the public interest and to promote the na¬ 
tional defense,” includes the power to limit or prohibit dis¬ 
tribution by a dealer in scarce and critical materials because 
he has violated the conditions upon which he was permitted to 
participate in a system of priorities and allocation of such 
scarce and critical materials. 

STATEMENT OP CASE 
Statutes and regulations involved 

Section 2 (a) (2) of the Act of June 28, 1940, as amended 
by the Act of May 31,1941, and by Title III of the Second War 
Powers Act, reads in part: 

* * * Whenever the President is satisfied that the 
fulfillment of the requirements for the defense of the 
United States will result in a shortage in the supply 
of any material or of any facilities for defense or for 
private account or for export, the President may allo¬ 
cate such material or facilities in such manner, upon 
such conditions and to such extent as he shall deemjiec- 
essary or appropriate in the public interest and to pro^ 
mote the national defense. 


Section 2 (a) (8) of the Act reads: 

The President may exercise any power, authority, or 
discretion conferred on him by this subsection"(a), 
through such department, agency, orofficer of the Gov¬ 
ernment as he may direct and in conformity with any 
rules or regulations which he may prescribe. 

The President’s powers under the above statute were first dele¬ 
gated by him to the Office of Production Management, estab¬ 
lished January 7,1941 (Executive Orders 8629, 1 8875 *). As its 
successor, the President, on January 16, 1942, established the 
War Production Board and the Office of the Chairman of the 
War Production Board and delegated his powers to the Chair¬ 
man (Executive Orders 9024, 3 9040, 4 9125 5 ). 

The Chairman of the War Production Board in turn has dele¬ 
gated these powers to certain subordinate officials. In addition, 
the orders and regulations of the Office of Production Manage¬ 
ment have been ratified. (WPB Reg. 1, originally issued Janu¬ 
ary 26,1942 •). 

By a series of regulations and orders, the officials of the WPB 
to whom the powers of the President were delegated have es¬ 
tablished various methods of control over the production, dis¬ 
tribution, and use of materials, including raw materials, semi¬ 
finished products, finished products, and facilities employed in 
production and distribution. The regulations and orders 
which are pertinent to the issues involved in this case may be 
summarized as follows: - . 

Priorities Regulation No. 1 .—This basic regulation was orig¬ 
inally issued by the Office of Production Management on 
August 27,1941, 7 amended December 23,1941,® and thereafter 
was ratified and amended from time to time by the War Produc- 
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1 6 F. R. 4483. 

•7F. R.329. 

4 7 F. R. 527. 

* 7 F. R. 2719. 

4 7 F. R. 561, G. A. O- 2-29 (Plaintiffs’ Exhibit ^attached to Deposition of 
Morris Verner and marked Verner Exhibit 1) delegates authority with 
respect to compliance. 

7 6 F. R. 4489. 

•6F. R.6680. 





tion Board. This regulation establishes the procedure whereby 
assistance is given to industry to procure materials and facilities 
which are under priority control as essential to the war effort 
and the maintenance of civilian economy. Provision is made 
for the assignment of preference ratings to deliveries under con¬ 
tracts or purchase orders by means of preference rating certifi¬ 
cates which are either assigned specifically to an applicant or 
assigned by means of a blanket order of the War Production 
Board to specific classes of orders or deliveries. The preference, 
ratings so assigned, in order of preference are AAA, AA-1, 
AA-2, AA-3, AA-4, etc.; A-la, A-l-b, etc.; A-l, A-2, A-3, 
etc.; B-l, B-2, etc.; AAA being the highest rating assigned, 
and others being of inferior authority.’ It is further provided 
by Priorities Regulation No. 1 that orders bearing preference 
ratings must be accepted and filled in preference to any other 
contracts or orders and that such orders must be accepted even 
if acceptance would render impossible or result in deferment 
of deliveries or performance under previously accepted orders 
bearing no preference ratings or bearing lower preference rat¬ 
ings. 

Since December 23, 1941, the regulation has provided that 
any person who violates any provision of the regulation or 
any other rule, regulation, or order might be prohibited from 
making or obtaining further deliveries of material under prior¬ 
ity control and might be deprived of further priorities assist¬ 
ance. 

1 Priorities Regulation No. 3 . 10 —This regulation provides a 
method whereby a person with whom a rated order had been 
placed might “extend” the rating to secure materials from his 
own supplier to make delivery to his customer or to replace 
material delivered out of inventory or to secure material for 
incorporation in products to be manufactured and delivered to 
a customer. 

Preference Rating Order P-1 OOP —Assigned a blanket pref¬ 
erence rating of A-10 to deliveries to producers or suppliers for 
the purpose of facilitating the acquisition of material for main¬ 
tenance, repair, and operation. 


Established by amendment 4; 7 F. R. 6256. 

* Originally issued Jan. 12,1942; 7 F. R. 250. See defendants’ exhibit ZP 
1 Plaintiff's Exhibit 5, Defendants’ exhibit 2. 


This order also provided that any person who applied the 
preference rating thereby assigned in willful violation of the 
terms and provisions of the order might be prohibited from ob¬ 
taining further deliveries of materials under allocation and be 
deprived of any other priorities assistance. 

Suppliers Inventory Limitation Order L-68. —This order 
was originally issued April 6, 1942. 12 After finding that “the 
fulfillment of requirements for the defense of the United States 
has created a shortage in the supply of aluminum, copper, iron, 
steel, and other materials for defense, for private account and 
for export,” a limitation was placed on the inventory of sup¬ 
pliers of hardware supplies. 

General Preference Order ES, issued June 12,1942, 13 recited 
a finding that there was a shortage in the supply of hand service 
tools and of alloy steel used in their manufacture, and restricted 
the manufacture and sales of hand service tools. As amended, 
June 12, 1943, 14 this order placed hand service tools under 
complete allocation control. 

Priority Application Form PD-l-X , 13 —To enable distribu¬ 
tors of tools to obtain an adequate supply of these critical 
items, Form PD-l-X was adopted by the War Production 
Board on April 6, 1942. On this form the WPB receives in¬ 
formation from distributors as to their inventory and need 
for tools and assigns preference ratings to the distributors to 
enable them to obtain an authorized and regulated amount 
thereof. 

Suspension Order S-801 19 (the order in issue in this case) 
contains a finding that the appellees wilfully violated Prefer¬ 
ence Rating Order P-100 and Priorities Regulation No. 3 in 
connection with the application or extension of preference 
ratings; that these illegal extensions or applications had im¬ 
peded the operation and the impartial administration of con¬ 
trols established by the WPB and places restrictions on the 
acceptance of delivery and on the delivery and sale of hand 
service tools by the appellees. The order contained a specific 

“7F. R. 2630. - -'79 

a 7P.R 4452.- . / t'-k 
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14 8 F. R. 8057. 

" Defendants’ Exhibit 6.- 
-8P.B.710*.- 



violations occurred 

there existed and still exists a shortage in the supply of hand 
tools and precision instruments for defense, for private account, 
and for export. 

PACTS MATERIAL TO THE CONSIDERATION OF THE 
I QUESTIONS PRESENTED 


i (a) Administrative and Court Proceedings .—Under date of 
February 15,1943, the Regional Compliance Chief of the WPB 
in San Francisco, California, sent a letter to B. Simon Hard¬ 
ware Company, appellee herein, setting forth in specific terms 
apparent violations by appellee of provisions of Preference 
Rating Order P-100 and Priorities Regulations Nos. 1 and 3. 
(Tr.J. 7 and Defendant’s Exhibit 1.) The Company was advised 
tEatthe matter would be presented to a Compliance Commis¬ 
sioner of the WPB for his recommendations, but that the Com¬ 
pany would be given an opportunity to appear and to make 
explanation of the specified - violations at a meeting to be ar¬ 
ranged at its convenience before the Compliance Commissioner. 
Such a meeting was arranged at the request of the Company 
and was held in San Francisco on March 8 and 9, 1943. Both 
the WPB and appellee were represented by counsel. The 
WPB presented-evidence to support the specified violations, 
and appellee was given full opportunity to refute or explain 
such violations. During the meetings, employees of B. Simon 
as well as other witnesses were called by B. Simon and testified 
in its behalf. Documentary evidence also was introduced in 
its behalf. The Compliance Commissioner who presided at 
the meeting thereafter filed his report, consisting of a review 
of the evidence and recommendations. He found that ap¬ 
pellees had violated the regulations and order and recom¬ 
mended the issuance of a suspension order. The Suspension 
Order (S-301) as originally issued on May 26,1943, 17 provided 
that B. Simon Hardware Company, its successors and assigns, 
for a period of 4 months, should not order, receive or accept 
delivery of woodworking hand service tools, metal-working 
hand service tools, precision tools, cutting tools for metal, 
electric tools and mechanics tool boxes and tool cases, and 

* 8 P. B. 7104, and Defendant’s Exhibit 1. — • As 


during the same period, should not sell, deliver or otherwise 
dispose of these materials except as specifically authorized by 
the Regional Director of the San Francisco Regional Office of_ 
the WPB. (Tr. 26 and Defendant’s Exhibit 1.)—~ ^ 

The appellees thereupon appealed to the Chief Compliance 
Commissioner of the WPB and obtained a stay of the suspension 
order pending the appeal. On July 23, 1943, after submis¬ 
sion of briefs and after oral arguments, the Chief Compliance 
Commissioner advised appellees that he had directed that the 
suspension order be amended to extend for a period of six 
months and to restrict B. Simon Hardware Company, its suc¬ 
cessors and assigns, from receiving or accepting delivery of 
certain hand and precision tools in excess of a cost to B. Simon 
Hardware Company of $15,000 per month and to restrict the 
Company’s sales and deliveries of such tools to $15,000 worth 
per month except as specifically authorized by the Regional 
Director. (Tr. 27 and Defendant’s Exhibit l.) / "ln all other 
respects, the appeal was denied and the stay previously granted 
was revoked. 

Thereupon, appellees filed a suit in the court below to enjoin 
the enforcement of the suspension order. A temporary re¬ 
straining order was issued by the court below. The matter' 
thereafter came on for hearing on appellees’ motion for a pre¬ 
liminary injunction, and a motion for summary judgment filed 
by appellants. The court denied the motion for summary 
judgment and ordered that the temporary restraining order 
previously granted remain in effect pendente lite . The case 
thereafter was tried and at the close of the case, the court 
granted appellees’ application for a permanent injunction. 
The court below determined as a matter of law that appellants 
could not validly issue Suspension Order S-301 on the ground 
that it constituted the imposition of a penalty. 

(b) Statement of Facts .—The pertinent facts in this case are 
as follows: 18 j - /&3 

“ Where the testimony is in conflict we Jrave followed the findings of the 
Commissioner (Defendants’ Exhibit IK These findings are necessarily 
binding on this court since they were accepted as true by the court below 
in making his decision. (See discussion, infra, p. 21.) 
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I cannot find, on any reasonable construction of the 
facts, that this arrangement made Respondent the 
“warehouse,” “tool department,” “agency” or “sales¬ 
man” of the Moore Dry Dock Company, or that the 
orders were Moore's orders. The obvious purpose and 
effect of the arrangement, whatever the motive back of 
it, was to substitute the high rating (AA-2),' on which 
tools could be obtained, for the low (A-10) rating pro¬ 
vided by Order P-100 for dealers to replace their stocks 
on which it was difficult to obtain tools. While tools in 
the “special stock” were sold only to Moore employees, 
the effect was to release the total “general” stock for 
sales to others. The total stock available to Respond¬ 
ent for sales to all employees, i. e., the “reservoir of tools” 


The appellees are engaged in the business of distributing 
hardware, including hand and precision tools, in the City of 
Oakland, California. The business has been in operation for 
approximately 30 years. During the year 1942, and during 
the first 6 months of 1943, approximately 55% of the Company’s 
total sales consisted of hand tools, precision tools and other 
items covered by Suspension Order S-301. During the year 
1942, its gross sales amounted to approximately $1,400,000 and 
during the first 6 months of 1943, sales continued at approxi¬ 
mately the same rate_j(Trans. 130.) At the end of July 1943, 
appellees had outstanding orders from customers for hand tools , - r 
and precision instruments amounting to $137,126 (Trans. 130). > ? 
Jacob Simon testified before the Commissioner that his com¬ 
pany was then doing the largest business it had done during 
its existence. (Defendants Exhibit 1, Testimony P 207.) 

On September 10, 1942, appellee, B. Simon Hardware Com¬ 
pany (hereinafter referred to as “B. Simon”) entered into an 
agreement with Moore Drydock Company whereby the latter 
issued to B. Simon a so-called “purchase order” bearing a pref¬ 
erence rating of AA-2 for “miscellaneous tools as per attached 
lists.” No lists were attached to this “order.” B. Simon there¬ 
after extended this AA-2 rating to secure delivery of at least 
26,772 hand tools and precision instruments. From time to 
time, it sent Moore Drydock lists of orders, but, in his report, 
the Commissioner found: 


upon which Respondent could draw, was definitely in¬ 
creased, whether sales were segregated, or the “reservoir” 
was divided into two compartments, or not. The tools 
were all “drawn” through the same “outlet.” Respond¬ 
ent’s tool department, sold in the same way, at their 
retail prices, and rung up on the same cash register. The 
arrangement obviously increased Respondent’s “over¬ 
all” inventory. (Defendants’ Exhibit 1, Report and 
Recommendations p. 16.) • 

The Commissioner also found: 

This arrangement between Respondent and Moore 
obviously made more tools “available” to Moore Dry 
Dock Company employees; it also increased Respond¬ 
ent’s total business, and gave Respondent a competi¬ 
tive advantage over any dealer not similarly equipped 
with a high rating, thus impeding the impartial admin¬ 
istration and operation of the priorities system. The 
problem of the supply and equitable distribution of the 
type of tools involved in this case has been a critical 
one. Arrangements of this sort tend to break down the 
controls to secure which the priorities system was es¬ 
tablished. (Defendants Exhibit 1, Report and Recom¬ 
mendations p. 16)" 6Y / ' S ~° 

Another violation found by the Commissioner involved an 
extension of A-10 preference ratings pursuant to Preference 
Rating Order P-100. The Commissioner found that this rat¬ 
ing was extended by B. Simon for the purpose of obtaining 
deliveries of tools having a value of at least $144,232.06 in ex¬ 
cess of the amounts for which preference ratings had been ex¬ 
tended to B. Simon by its customers. In other words, B. Simon 
contrary to the provisions of the order, had ordered $144,232.06 
dollar value of tools in excess of the ratings which it received 
from its customers. 

The Commissioner found that these violations were willful. 

If the suspension order, as amended by the Chief Compli¬ 
ance Commissioner, is put into effect, appellees anticipate that 
they will suffer a loss in gross profits of approximately $50,- 
000 and, in addition thereto, anticipate they will lose other 






business and will sustain a loss in good will in an amount esti¬ 
mated by appellees at between $150,000 and $200,000. 

(c) Statement of Points .—Appellants allege that the court 
below erred in enjoining the enforcement of Suspension Order 
S-301 as an invalid exaction of a penalty because the suspen¬ 
sion order is within the powers conferred by the Act of June 
28,1940, as amended by the Act of May 31, 1941, and by Title 
III of the Second War Powers Act, (Act of March 27, 1942). 

(d) Summary of Argument. —(1) Under the provisions of 
the Second War Powers Act, when a shortage of materials is 
found likely to exist, the WPB is empowered to allocate the 
affected materials “in such manner, upon such conditions and 
to such extent as [it] shall deem necessary or appropriate in 
the public interest, and to promote the national defense.” 
This includes the power to limit or withdraw an allocation of 
shortage materials to a distributor who has violated orders 
and regulations of the WPB. The power to allocate includes 
the power to reallocate, or to put an end to an allocation. It 
necessarily includes the power to direct to and to direct away 
from a person. The WPB, prior to the violations committed 
by appellants, determined that a shortage existed in the supply 
of hand and precision tools such as are covered by the suspen¬ 
sion order. This shortage still exists. This determination is 
not open to question by the court. 

(2) Since the WPB can allocate shortage materials in such 
manner, upon such conditions, and to such extent as it finds 
necessary or appropriate, courts cannot interfere with such 
an allocation unless it has been done in an arbitrary or capri¬ 
cious manner. But the court below did not pass upon the ques¬ 
tion whether the issuance of the suspension order in issue was 
arbitrary or capricious. 

(3) The decision of the Supreme Court in L. P. Steuart & 
Bro. y Inc. v. Bowles, No. 793, decided May 22,1944 (affirming 
140 F. (2d) 703) as well as other decisions of Federal Courts, 
control the issue in this case. 1 * 


"The additional argument that the use of suspension orders has been 
ratified by the Congress in legislation enacted with full knowledge of their 
use is not set forth in detail in this brief. The Supreme Court held in the 
Steuart case that the statutory power “to allocate” includes the power to 


(4) The court below was apparently influenced by appel¬ 
lants’ use of the words “administrative penalty.” Granting 
that the suspension order imposed a hardship upon appellees 
and hence, penalized, them, nevertheless the issue is not 
whether the action taken had a penalizing effect, but rather is 
whether appellants had the power under the Second War Pow¬ 
ers Act to allocate shortage material to appellees as prescribed 
by the suspension order, and whether, in the circumstances of 
this case, the power was properly exercised. 

ARGUMENT 

I. ' 

The issuance of suspension order is within the statutory 
grant of power to allocate 

Statutory authority for the issuance of suspension orders, and 
for the entire priorities and allocations system by the War Pro¬ 
duction Board and the rationing controls exercised by other 
governmental agencies, as the Office of Price Administration, 
the Petroleum Administration for War and the War Foods Ad¬ 
ministration, must be traced to Section 2 (a) of the Act of June 
28,1940 (54 Stat. 676), as amended by the Act of May 31,1941 
(55 Stat. 236), and by Title III of the Second War Powers Act, 
1942 (56 Stat. 176, 50 U. S. C. App. 633). The controlling 
terms of Section 2 (a) (the italicized words having been added 
by the Seond War Powers Act) are: 

* * * Whenever the President is satisfied that the 
fulfillment of requirements for the defense of the United 
States will result in a shortage in the supply of any ma¬ 
terial or of any facilities for defense or for private ac- 
account or for export, the President may allocate such 
material or facilities in such manner, upon such condi¬ 
tions and to such extent as he shall deem necessary or 
appropriate in the public interest and to promote the 
national defense. 

issue suspension orders and made.no reference to ratification, although 
the argument was advanced by the Government. However, the use of sus¬ 
pension orders has been ratified, by the Congress, as is clearly set forth in 
Perkins v. Brown, 53 F. Supp. 178. 


The enumerated powers have since been delegated by the 
President and redelegated as indicated hereinabove. The con¬ 
stitutionality of the original delegation and subsequent redele¬ 
gations is not here in issue, and there is no necessity to discuss 
this subject beyond pointing out that in some twenty-two 
cases in which the constitutionality of some phase of delegation 
of authority has been challenged, the courts uniformly have 
held the delegations constitutional as, for example, in U. S. v. 
Randall (C. C. A. 2) 140 F. (2nd) 70; O'Neal v. U. S. (C. C. A. 
6) , 140 F. 2nd 908; Gallagher’s Steak House v. Bowles (C. C. A. 

2),-F. 2nd-, decided May 2, 1944; U. S. Wright, 48 F. 

Supp. 687 (D. Del., 1943). 

The immediate question of statutory interpretation is 
whether the suspension order is within the statutory authority 
to “allocate such [ shortage 1 material * * * in such man¬ 
ner, upon such conditions, and to such extent as he [the Presi¬ 
dent or his delegate] shall deem necessary and appropriate in 
the public interest and to promote the national defense.” 

The “material” which Section 2 (a) authorizes the President 
to “allocate” is shortage material: that is, material, the present 
or anticipated supply of which is insufficient to meet all de¬ 
mands and requirements. Exercise of the authority to allo¬ 
cate necessarily involves two phases: (1) the affirmative direc¬ 
tion of shortage material to approved, essential users; and (2) 
a withholding of shortage material from other users regarded as 
nonessential, wasteful, or lacking a degree of reliability and 
trustworthiness sufficient to justify committing scarce or criti¬ 
cal materials to their control. This choice between the essen¬ 
tial and the nonessential, or between the worthy and the un¬ 
worthy, is of the essence of the power to allocate, and such a 
choice is within the statutory authority so long as it reasonably 
can be said to be, in the words of the Act, “in the public interest 
and to promote the national defense.” 

The necessity for the administrative action of the War Pro¬ 
duction Board in issuing suspension orders arises from the duty 
placed upon the Board to prevent diversion of scarce or critical 
materials from primary, essential uses which the public interest 
and the national defense require. The primary function of 
suspension orders is to provide corrective measures so long as 


13 


needed. To perform this function and thus discharge the duty 
resting upon the Board certain guides or standards for the exer¬ 
cise of administrative authority and judgment must be resorted 
to. Among these are the necessary choice between the essential 
and the nonessential users and the equally necessary choice 
between the trustworthy and the untrustworthy. As applied 
to this case, the basic purpose and theory underlying the suspen¬ 
sion order is simply that distributors who have shown them¬ 
selves to be law abiding must be trusted in the use of critical ma¬ 
terials in preference to those whose past unlawful conduct has 
shown a defiance of a nationwide system of control set up by 
the War Production Board in response to the command of Con¬ 
gress. In other w ords, the responsible officials of the War Pro¬ 
duction Board cannot afford to permit a concern which has 
shown a flagrant disregard of regulations by substantial viola¬ 
tions to continue to handle critical materials without appro¬ 
priate restraints. 

It is contended in this case that the suspension order is purely 
a sanction or penalty without statutory foundation and hence 
beyond the lawful authority of the officials of the War Produc¬ 
tion Board to issue or to enforce. But the fact that a differen¬ 
tiation based upon untrustworthiness shown by past violations 
also operates as a sanction or penalty does not militate against 
its validity as an exercise of the allocation power. If the ad¬ 
ministrative act is within the statutory grant of power to 
allocate, its incidental, preventative or punitive effects do not 
make it unauthorized. 

The background and development of the system of materials 
control established by the War Production Board and its pred¬ 
ecessor, the Office of Production Management, with particular 
reference to tools will serve as a preface to understanding in 
this case. 

The Office of Production Management was established in 
January of 1941 and exercised a part of the powers now exercised 
by the WPB. At the time of its establishment, the only power 
which it exercised with respect to materials and priorities was 
the assignment of preferential treatment to contracts and orders 
of the Army and Navy. 20 The program at first was small in 

■Act of June 28,1940 (54 Stat 676). 




scope and the original legal instruments issued to control mar 
terials were preference rating certificates. The purpose for 
which the preference rating certificates were used was to regu¬ 
late the time schedule of materials as nearly as possible in rela¬ 
tion to their importance to the defense program. 

i In about June 1941, after amendment of the priorities 
statute, 21 additional orders and regulations were issued, first 
by the Office of Production Management and later by the WPB. 
These included a type of order in the so-called “P” series, such 
as the P-100 order involved in the instant case, assigning a 
blanket preference rating for use in obtaining delivery of ma¬ 
terials for particular purposes. At about the same time, a series 
of orders known as “L” and “M” orders, and a companion 
group known as “E” orders-were adopted. Such orders reduce 
or prohibit the use of scarce materials in the manufacture of cer¬ 
tain articles, or limit or prohibit entirely the manufacture of 
certain products, or direct the manner and rate of production or 
distribution. Thus, tighter controls were placed on produc¬ 
tion, use and distribution of materials, parts, and products of 
almost every kind, including tools and equipment. By the 
time of the adoption of these orders, tools had become very 
scarce in the defense program, and a tighter control of them was 
required. 

The character or classification of materials subjected to pri¬ 
ority and allocation control by the WPB included, and still in¬ 
cludes, every type of material, from raw material produced in 
the mines to the retail level of distribution. 

Military objectives take precedence over all other demands 
and are fixed by the joint chiefs of staff. They then are trans¬ 
lated as nearly as possible into terms of materials, parts and 
productive facilities. Thereupon, the WPB, through a Re¬ 
quirements Committee, undertakes to set up a scale of com¬ 
parative values and ratings subject to agreements by a number 
of agencies, civilian as well as military, and sets each type of 
requirement, military and essential civilian into this scale. 

Within the WPB are a number of Industry Branches, set up 
with a director and with representatives of all agencies, both 

” Act of May 31,1941- (65 Stat. 236). 



military and civilian, requiring materials, tools and supplies 
of all kinds. They determine the position in the scale of com¬ 
parative values and ratings a particular contract, or a par¬ 
ticular industry should occupy. The. determinations thus 
made are translated into orders and regulations which are pro¬ 
mulgated by an official of the WPB. 

As a preliminary to the issuance of orders, the Industry Di¬ 
vision in charge of a particular material or product, meets with 
an Industry Advisory Committee, selected from the industries 
involved, and the views of this Committee are obtained before 
an order is issued. After conferences and before the issuance 
or orders, findings are made as to the existence of a shortage 
and the nature of the supply of and demands for the particular 
materials, products or facilities involved. 

Action taken by the War Production Board with respect to 
the distribution of hand and precision tools, such as are involved 
in the instant case, may be summarized as follows: 

On April 6,1942, after conferences in the months of January, 
February and March of 1942, WPB Form PD-l-X was prepared 
and adopted. Form PD-l-X 22 is a distributor’s application 
for preference rating. The form provides that it must be 
used by distributors, wholesalers, and jobbers who purchase 
hardware supplies from producers, for all appli cations for pri- 
ority assistance. (Defendants’ Exhibit 6.)T Hardware sup- 
plies include hand tools and precision instruments such as- are 
covered in the prohibitions contained in Suspension Order 
S-301. On the basis of information submitted on the form, 
the WPB authorizes the applicant to purchase certain quan¬ 
tities of tools and assigns preference ratings to be used to obtain 
delivery. In other words, there is allocation of materials and 
priority assistance combined; a commonly used type of con¬ 
trol. As a matter of fact, priority assistance by itself is a 
method of allocation and used as such. In addition, about 
the first of April 1942, the WPB adopted and promulgated a 
distributor’s inventory control order, known as Limitation 
Order L-63. 23 This order contains the following findings of 
shortage: 

" Now supplanted by WPB Form 547, stilljn use and effect— '*■ 


' Defendants’ Exhibit 4,7 F. R. 2630. 


The fulfillment of requirements for the defense of the 
United States has created a shortage in the supply of 
aluminum, copper, iron, steel and other materials for 
defense, for private account and for export; and the 
following Order designed to prevent the undue accumu¬ 
lation of inventory in the hands of Suppliers is deemed 
necessary and appropriate in the public interest and 
to promote the national defense. 


! On June 12,1942, the WPB adopted and promulgated Order 
E-6. 24 This order contains the following finding of shortage 
of tools and precision instruments such as are covered by the 
prohibitions contained in Suspension Order S-301: 


The fulfillment of requirements for the defense of the 
United States has created a shortage in the supply of 
hand service tools and of alloy steel used in their manu¬ 
facture, for defense, for private account, and for export; 
and the following order is deemed necessary and ap¬ 
propriate in the public interest and to promote the 
national defense. 


The WPB has never rescinded its findings that a shortage 
existed in the supply of tools and precision instruments; 

?3 —(Tr. 110) and a shortage now exists. The WPB at the present 
time continues allocation control of distribution of tools and 
precision instruments. (Tr. 110.)— 

It is in the light of this background and of the existing short¬ 
age of tools that the use of Suspension Order S-301, as a means 
of “allocation” in this case, must be examined. 



II 

The suspension order involved in this case constitutes a valid 
exercise of the allocation power 

i The Compliance* Commissioner, in this case, found that ap¬ 
pellees had violated certain orders and regulations of the War 
Production Board and these violations, in the opinion of the 
Commissioner, as well as the War Production Board, had im- 

* Defendants’ Exhibit 5.— . /t3 
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peded the operation and the impartial administration of the 
controls established by the Board over the distribution of hand 
tools and precision instruments. These tools were made sub¬ 
ject to priority and allocation control long before the violations 
took place. They are still subject to such control. And the 
allocation and priority controls were instituted as the result of 
a finding of shortage. This finding, be it noted, not only 
satisfies the requirement of the statute; it brings the positive 
command of the statute—to allocate shortage material—into 
play. 

It is axiomatic that if such a shortage exists any person who 
accumulates more than his equitable share of the shortage 
materials will find no lack of customers and will be enabled 
to swell his business and increase his good will to the detriment 
of his law abiding competitors. The War Production Board 
is not directly interested in business competition, but it is 
interested in effecting a just and equitable distribution of scarce 
materials, and is further interested in keeping all necessary or 
desirable channels of distribution open so that “bottlenecks” 
may be avoided. It is, of course, impossible to prove to what 
extent appellees, by means of violations, have obtained more 
than the share of shortage material to which the War Produc¬ 
tion Board might deem them entitled. It is significant, how¬ 
ever, that appellees’ gross sales in 1942 almost doubled those 
in 1941 4Tran5 y35). The appellees had no possible legal 
method of increasing inventory through the use of preference 
ratings except as permitted by the War Production Board on 
Form PD-l-X. On this form the War Production Board 
authorizes increases in the inventory of suppliers of tools and 
assigns ratings to be used for this purpose. Just what would 
have been permitted to appellees is conjectural, since appellees 
did not choose to adopt the legal method of increasing their 
inventory, but did so through an unauthorized device of their 
own. The effect of the suspension order was to correct a con¬ 
dition which arose by reason of appellees’ violations. It is 
somewhat astonishing that appellees are now attempting to 
obtain the assistance of a court of equity in preserving antici¬ 
pated profits and preventing the loss of “good will” which, to 



some, though not exactly determinable, extent was built up 
through violation of the WPB system of control. 

- Let us suppose that the rules and regulations of the War 
Production Board provided generally that only those distribu¬ 
tors who in the past had observed the priorities and allocations 
regulations were eligible for allocations of scarce or critical 
materials. There could be no doubt that such regulations 
would be an exercise of the statutory power to allocate and 
such an allocation clearly would be “necessary or appropriate 
in the public interest and to promote the national defense.” 
Precisely the same effect is produced by a system which per¬ 
mits the receipt and transfer of scarce or critical materials by 
all distributors, subject to subsequent elimination from the 
eligible list of those found guilty of violations of the regula¬ 
tions. Since differentiation in treatment between the trust¬ 
worthy and the untrustworthy is clearly as reasonable and 
necessary as differentiation between uses deemed essential and 
those deemed unessential, to hold that the procedural method 
by which the War Production Board arrives at a result clearly 
authorized by statute renders the action taken beyond statu¬ 
tory authorization, places a premium upon procedural prece¬ 
dence so substantial as to sacrifice substance in the interest of 
form. 

i The appellees in this case, in total disregard of the regula¬ 
tions, employed a method of their own design which resulted 
ih substantial and serious dislocation of the flow of materials 
in the system of distribution established by the War Produc¬ 
tion Board. In fact, the methods employed by the appellees in 
violation of the regulations actually withdrew the excessive 
amounts of tools handled by them from any control whatever 
by the War Production Board. The appellees thereupon were 
given notice of hearing, full opportunity to be heard and upon 
the basis of the testimony and exhibits presented during the 
course of such hearing a suspension order was entered which, as 
amended after appeal by the appellees to the Chief Compliance 
Commissioner, restricts the purchase of tools by the appellees 
to a total not to exceed $15,000 per month for a period of six 


months. 'Hie suspension order provides that for a period of 
six months the appellees shall not be permitted to sell in excess 
of $15,000 of tools per month, except as authorized by the Re¬ 
gional Director of the San Francisco Regional Office of the Wax 
Production Board. In view of all the circumstances, the action 
of the War Production Board in issuing this suspension order 
is clearly an exercise of the allocation power. The order is cor¬ 
rective in nature. It is true that the amount of receipts and 
sales of tools by the plaintiffs for the six months’ period will be 
reduced and that the plaintiffs will suffer a pecuniary loss. 
But the action taken is, nevertheless, a necessary phase of the 
statutory command that the War Production Board “allocate” 
scarce or critical materials. In the judgment of the Board, 
based upon its knowledge of the critical condition of the sup¬ 
ply of tools and its knowledge of the substantial dislocation of 
the supply of tools resulting from the violations committed by 
the appellees, the suspension order for the specified period is 
necessary to effect a readjustment. 

The unusual wording of the controlling portion of the stat¬ 
ute is of considerable significance in the determination of this 
precise question: 

* * * the President [or his delegate] may allocate 
such [shortage] material or facilities in such manner, 
upon such conditions and to such extent as he shall 
deem necessary or appropriate in the public interest 
and to promote the national defense. (Emphasis sup¬ 
plied.) 

As earlier stated by this Court: 28 

“As the District Court observed, the power to allocate in¬ 
cludes the power to re-allocate, or to put an end to allocation. 
All allocation has positive and negative aspects. What is allo¬ 
cated to some is allocated away from others. An order is 
equally an allocation whether it prescribes what A shall re¬ 
ceive, or as in the case of this suspension order, what B shall 
not receive.” 

m L. P. Steuart d Bro., Inc. v. Bowies, 140 Fed. (2d) 708, 704. 


The question of law in this case already has been determined 
in appellants’ favor by the Supreme Court, by this court and 
by other Federal courts 

i In L. P. Steziart & Bro., Inc. v. Bowles * decided by this 
'Court on February 18,1944, (140 F. (2d) 703), and affirmed by 
the Supreme Court on May 22, 1944, a suspension order issued 
by the Office of Price Administration was upheld as a valid 
exercise of the power to allocate. 27 The Steuart case involved 
violations of the rationing system set up to control the distri¬ 
bution of oil and gasoline. The instant case involves violations 
of the system of priorities and allocation set up to control the 
distribution of tools. Tools, equally with oil and gasoline, are 
materials essential to the prosecution of the war and, as in the 
case of oil and gasoline, the appropriate authority had found 
that a shortage of tools, necessitating controls, existed. That 
finding has never been rescinded. (Tr. 

The controlling question of law in both cases is identical; 
the cases are indistinguishable. In the pending case there were 
two issues presented to the court below: First, whether as a 
matter of law the WPB, in the exercise of the power to allo¬ 
cate, had authority to issue a suspension order predicated upon 
violations of the priorities and allocations system establishing 
the untrustworthiness of a distributor; and second, whether 
the action taken by the WPB was arbitrary and capricious. 28 

* Other cases in which suspension orders have been held valid as an exer¬ 
cise of the power to allocate are: Broirn v. Wilcmon (C. C. A. 5), 139 F. 

(24) 730: Gallagher** Steak House v. Boicles (C. C. A. 2),-F. (2d) — 

decided May 2, 1944; Perkins v. Brown, 53 F. Supp. 170 (S. D., Ga.) ; Pan- 
teleo v. Brown, 53 F. Supp. 209 (S. D. N. Y.) ; Joliet Oil Corp. v. Brown, N. D. 
HI., Dec. 7, 1943, Kotsos v. Ivins, D. Utah, Jan. 12, 1944; Arthur L. Means v. 
Bowles. D. R. I., Jan. 17, 1944; Waldera et al. v. Bowles, D. N. D., Jan. 25, 
1944; Linehurger v. Manicrre et al., S. D. Ia., Mar. 20, 1944; Central West 
Oil Co. v. Bowles. W. D. Mich., April 4,1944; La Porte et al. v. Bitker et al., 
E. D. Wis., April 4,1944, not yet reported. 

"The ruling in the Steuart case was followed in Country Garden Markets 
v. Bowles, 141 F. (2d) 540 (Decided Mar. 6,1944, cert, denied May 29,1944). 

“This second question was not present in the Steuart case because not 
raised by the plaintiffs. In the case at bar, the plaintiffs challenged the re¬ 
port and recommendations of the Compliance Commissioner as being based 
upon insufficient evidence and as being supported by no evidence. Passing 



The record in the court below consists of the pleadings, affi¬ 
davits and exhibits thereto and the evidence adduced at the 
trial. In addition, all proceedings before the Compliance 
Commissioner, the transcript of the evidence before him, his 
report and recommendations and the record of the administra¬ 
tive action taken by the WPB were introduced at the trial. 

The evidence submitted by appellants consisted of testimony 
and exhibits showing the existence and the nature of the priori¬ 
ties and allocations system which had been set up by the WPB. 
It then was shown that considerably prior to the violations of 
the appellees, the Board had made a finding of shortage of 
tools of the character distributed by appellees; it then was 
shown that certain specific methods of control are employed by 
the Board, and finally it w^as shown that the finding of the Board 
of shortage of tools has never been rescinded but remains in 
full force and effect and that the Board still continues to employ 
stringent methods of control of the distribution of tools. In 
view of the foregoing the direct relationship between the 
character or the violations and the character or the administra¬ 
tive action taken is obvious. 

No testimony concerning the violations was introduced by 
either appellants or appellees since trial de novo was not proper. 
Moreover, the trial court, although specifically requested so to 
do, declined to examine the record of the administrative pro¬ 
ceedings before the officials of the WPB to determine whether 
the action taken was arbitrary or capricious, or was reasonably 
related to the intendment of the statute. (Tr. 124-5.)— 

The evidence supporting the finding of violations stands un¬ 
contradicted. The trial court assumed, for the purpose of his 
decision, that violations were proven. He further assumed, 
if indeed he did not expressly decide, that the Board did not 


the question whether there is any legal requirement or right to judicial 
review of a plenary power confided to the executive for its exercise, the War 
Production Board frankly concedes that the Court may review the evidence 
to the extent necessary to determine the reasonable relationship of the ac¬ 
tion taken to the authority granted and to the purpose for which it was 
granted. 





act in an arbitrary or capricious manner. On this point the 
court said: . 

I don’t see anything in the case to show that they 
acted arbitrarily or capriciously. Really the other ques¬ 
tion is sufficient in itself, and I think I had better not, 
in the absence of more testimony, pass upon any other 
question than that. 

Yet the court held the suspension order invalid. He appar¬ 
ently came to this conclusion because the board, in describing 
its procedures, referred to suspension orders as “administra¬ 
tive penalties.” The lower court’s opinion on rehearing quotes 
from the language of the charging letter sent to appellees in 
which these words are used. The court also stated at the close 
of the Trial (Tr. 123):— *f/ 

I am of the same opinion that I was before in this par¬ 
ticular case. The regulations on the face purported to 
authorize the infliction of a penalty. The proceedings, 
themselves, were conducted on the face of it as a proceed¬ 
ing for an administrative penalty. The statute pro¬ 
vides a method of punishment. 

As I say, the result may have been the same, but in 
this case, I am of the opinion that I was before (em¬ 
phasis supplied). 

The situation thus presented is one in which the trial court 
has determined that the appellants were motivated by a de¬ 
sire to penalize and at the same time has declined to review the 
evidence to determine whether such motive existed. The trial 
court apparently relied upon appellants’ use of certain words to 
describe the administrative action which may be taken. But, it 
is not the use of a word, it is the use of a statutory power and the 
rational relationship of that use to the power which is involved 
in this case; the test is not what the appellants said or how 
they described their procedures, but what they did and whether 
they had the power to do it. 

Certainly the fact that the exercise of the allocation power 
w;as predicated upon the existence of a violation, does not, ipso 
facto, mean that the WPB was motivated by a desire to punish. 
Nor does the description of the administrative action which 






may be taken as an "administrative penalty / 7 ipso facto, mean. 
that the motivating desire of the WPB"was to inflict punish¬ 
ment. 

It must be borne in mind that many allocation orders issued 
under the statute result in injury to many business concerns. 
Similarly a suspension order issued under the allocation power 
for the purpose of withholding scarce materials from violators 
in order to prevent further wastage or dislocation of materials, 
i inflicts injury and, in that sense, it is obviously indirectly penal¬ 
izing in its effect. To conclude that because of the use of the 
I phrase, "administrative penalties/' the motive for issuing the 
order was solely to punish, would be wholly unjustified. This 
phrase merely reflects the obvious fact recognized by the Board 
! and also recognized by the Supreme Court in the Steuart case, 
that a suspension order, while primarily the exercise of the au¬ 
thority to allocate, does necessarily have an incidental penaliz¬ 
ing effect.® 

In the Steuart case, the Supreme Court said: 

* * * Certainly we could not say that the President 
would lack the power under this Act to take away from 
a wasteful factory and route to an efficient one a precious 
! supply of material needed for the manufacture of articles 

of war. That power of allocation or rationing might 
indeed be the only way of getting the right equipment 
to our armed forces in time. From the point of view 
i of the factory owner from whom the materials were 

diverted the action would be harsh. He would be de¬ 
prived of an expected profit. But in times of war the 
national interest cannot wait on individual claims to 
• preference. The waging of war and the control of its 

i attendant economic problems are urgent business. Yet 

if the President has the power to channel raw materials 
into the most efficient industrial units and thus save 
scarce materials from wastage it is difficult to see why 
the same principle is not applicable to the distribution 
of fuel oil. 


“Or as said by this Court: “But an incidental minatory effect does not 
turn a remedial order into a penal one.” P. 706 of 140 F. 2nd. 


I The court below relied upon three decisions to sustain its 
conclusion that the suspension order issued in this case was a 
penalty which the WPB had no power to impose: 

Wallace v. Cutten, 298 U. S. 229; 

U. S. v. LaFranca, 282 U. S. 568; 

O’Sullivan v. Felix, 233 U. S. 318. 

It is respectfully submitted that these cases are not in point. 
In Perkins v. Brown, supra, Judge Lovett effectively distin¬ 
guished the Cutten case as turning on a question of grammar— 
whether the present tense included the past, and the LaFranca 
case as one having to do with taxes imposed under the National 
Prohibition Act—a case, incidentally, much weakened by sub¬ 
sequent decisions. The Felix case is even less persuasive, in¬ 
volving as it did a suit for damages on account of personal in¬ 
juries inflicted on the plaintiff while he was attempting to vote. 
The court held that the action was not “penal” in the sense 
that it would be governed by the Federal statute of limitations 
as to penal actions. 

1 In view of the principle set up in the Steuart case, supra, 
that the power to allocate includes authority to issue a sus¬ 
pension order because of violations of regulations, it follows 
that all suspension orders issued under the same statutory 
authority and for a similar purpose are valid, unless and until 
it is shown that the action taken in a particular case is arbitrary 
or capricious or is so unrelated to the intendment of the statute 
as to take it beyond the result intended by the statute. 

Such a result can only be reached by an examination of the 
record of the administrative proceedings and a finding that the 
action taken was so arbitrary or so capricious as to be beyond 
statutory authority. 

It is submitted that the trial court having upheld in the 
Stewart case the power to issue a suspension order because of 
violations of a regulation, as a valid exercise of the allocation 
power, it follows that all suspension orders issued under the 
same statutory authority for a similar purpose are valid, at 
least unless it can be shown that the action in a particular case 
is arbitrary or capricious on its face. The court having stated 
that in his opinion the action in this case was not arbitrary or 
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capricious on its face, we submit there is no basis for drawing 
a distinction through an attempted differentiation of motive. 

t , "v* • f . r • 

CONCLUSION 

It is respectfully submitted that the judgment of the court 
below should be reversed. 

Respectfully submitted. 

John Lord O’Brian, Tom C. Clark, 

General Counsel, Assistant Attorney General. 

Loring W. Staples, Walker Smith, 

Head Attorney, Pierce W. Bradley, 


War Production Board. Special Assistants to the 

Attorney General. 
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Question Presented. 

Whether the trial court erred in holding that appellants 
were without statutory authority to issue a suspension or¬ 
der for the express purpose of punishing appellees for al¬ 
leged past violations of certain priorities regulations pro¬ 
mulgated by the War Production Board. 

STATEMENT OF THE CASE. 

B. Simon Hardware Company has been engaged in the 
general hardware business in the City of Oakland, Califor¬ 
nia, for more than thirty years, first as a corporation and 
more recently as a partnership. (App. 192.) 1 It distributes 
hardware to both retail and wholesale customers. (App. 
192.) In 1942 its gross sales amounted to approximately 
$1,400,000. (App. 192.) As part of its general hardware 
business, it buys, sells and otherwise deals in precision 
tools and hand tools. (App. 192.) 

i On February 15, 1943, the Regional Compliance Chief 
of Regional Office 10 of the War Production Board sent a 
so-called “charging letter’’ to appellees by registered mail, 
Charging appellees with violations of certain WPB Pref¬ 
erence Rating Orders and Priorities Regulations. (App. 
132.) The charging letter stated that an investigation con¬ 
ducted by the Regional Office disclosed that appellees had 
committee violations of such orders and regulations in the 
following respects (App. 16): 

(1) From March 31, 1942 to October 15,1942, appel- 
pellees applied or extended A-10 ratings, under Pref¬ 
erence Rating Order P-100, to purchase orders to ob¬ 
tain materials having a value of approximately $331,- 
900.24 in excess of the amounts for which these ratings 
had been extended to appellees, and that the improper 
extension of these ratings constituted violations of 
! paragraphs (f) (2) (ii) of Preference Order P-100, as 
as amended February 10, 1942, and Section 944.11 of 
I Priorities Regulation No. 1. (App. 16-17.) 

1 All references are to the Joint Appendix printed by appellants pursuant 
to stipulation of the parties. 
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(2) From September 10,1942 to September 25,1942, 
appellees applied and extended AA-2 preference rat¬ 
ings to suppliers on purchase orders for approximately 
26,772 hand tools and precision instruments, as speci¬ 
fied in an attached Schedule; that since the person ap¬ 
plying or extending this preference rating to appellees 
did not accompany same with a purchase order for 
any specific kinds and quantities of materials, the ex¬ 
tension of such preference ratings to appellees’ sup¬ 
pliers was unauthorized, and constituted a violation of 
paragraph (b) (2) of Priorities Regulation No. 3, as 
amended June 10, 1942. (App. 17.) 

(3) On or about July 29, 1942, appellees applied and 
extended an A-l-a preference rating to four purchase 
orders for brass nuts, screws and washers, having a 
value of approximately $5,313.81, as specified in an at¬ 
tached Schedule, in violation of Section 944.18 of 
Priorities Regulation No. 1. (App. 17.) 

(4) From February 4, 1942 to October 19, 1942, ap¬ 
pellees sold on purchase orders not bearing preference 
ratings of A-l-j or higher, or pursuant to proper cer¬ 
tification, approximately 1515 lbs. of Manila cordage, 
having a value of approximately $417.50, in violation 
of paragraph (e) (3) of General Preference Order 
M-36, as amended December 19, 1942, and paragraph 
(e) (2) (iii) (a) of said order, as amended July 4,1942. 
(App. 17-18.) 

The charging letter was later amended by the addition 
of Paragraph 3a, which charged, in substance, that the vio¬ 
lations set forth in Charge 3 also constituted violations of 
paragraph (b) (2) of Priorities Regulation No. 3, as 
amended June 10, 1942. (App. 133-134.) 

After setting forth the alleged violations outlined above, 
the charging letter continued as follows (App. 18): 

You are hereby notified that this matter will be pre¬ 
sented to a Compliance Commissioner of the War Pro¬ 
duction Board for his recommendations as to the im¬ 
position of administrative penalties against you. Any 
statement that you may wish to make concerning these 
charges will be given careful consideration by the Com- 
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pliance Commissioner. The statement may be made 
at any time prior to February 25, 1943, by a letter ad¬ 
dressed to the Compliance Commissioner, War Produc¬ 
tion Board, 1355 Market Street, San Francisco, Cali¬ 
fornia, or at a meeting with the Compliance Commis¬ 
sioner and representatives of the Compliance Division. 
This meeting may be held at the offices of the War Pro¬ 
duction Board, located at 1355 Market Street, San 
Francisco, California. After consideration of the 
charges and your statement of explanation, if any, the 
Compliance Commissioner will make such recommen¬ 
dations as he deems appropriate. The Compliance 
Commissioner may recommend a Suspension Order be 
issued against you withholding priorities assistance 
from you and prohibiting you from receiving, process¬ 
ing, using, delivering, or dealing in any material or 
product the supply, distribution, use, or production of 
1 which is governed or limited by any order of the Di¬ 
rector General for Operations. The Compliance Com¬ 
missioner may also recommend that this matter be 
referred to the Department of Justice for the institu¬ 
tion of criminal proceedings against you. A memo¬ 
randum containing information as to meetings with 
the Compliance Commissioner is enclosed herewith. 

Accompanying this charging letter was a mimeographed 
sheet entitled “Information as to Meetings before the Com¬ 
pliance Commissioner.” (App. 23-25.) Paragraph 8 of 
this Information Sheet advises appellees that meetings with 
' the Compliance Commissioner are held primarily for the 
purpose of determining whether administrative penalties 
should be imposed. (App. 24.) 

On receipt of the charging letter, appellees advised the- 
Regional Compliance Chief that they would like to appear 
1 in person at a meeting with the Compliance Commissioner 
and representatives of the Compliance Division for the pur¬ 
pose of demonstrating that the charges contained in the 
letter were without foundation. Such a meeting was held 
in San Francisco on March 8-9, 1943 before Compliance 
Commissioner W. B. Owens. (App. 193.) The Compliance 
Commissioner, after stating that the meeting was being 
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1 held at the request of the B. Simon Hardware Company 
in response to the charging letter of February 15, 1943, 
s opened the meeting with the following statement (App. 
131): 

i Investigation by the War Production Board indi¬ 

cates the violations charged in this letter. 

This meeting is held to give the B. Simon Hardware 
Company an opportunity to explain the circumstances 
surrounding such alleged violations, to rebut the 
charges. I think in fairness I should state what the 
nature of the action which may be taken following this 
meeting may be. If the Commissioner finds that there 
are no violations, wilful or sufficient as charged, he 
may recommend that the matter be closed. If he finds 
that there are violations, he may recommend the im- 
1 • position of administrative penalties, or if circum¬ 

stances warrant, that the matter be referred to the 
1 Department of Justice for criminal investigation. 

A number of witnesses appeared before the Compliance 
Commissioner on behalf of appellees and considerable docu¬ 
mentary evidence was introduced. Two WPB investiga- 
' tors and two other employees of WPB testified on behalf 
i of the Board. None of the witnesses were sworn. 

On April 8,1943, the Compliance Commissioner made his 
! report and recommendations. (App. 132-163.) He found 
that appellees had violated Priorities Regulation No. 3 as 
' charged in Paragraph 2 of the charging letter and that the 
! circumstances were such that it must be held wilful (App. 

150); that appellees had violated paragraph (f) (2) (ii) of 
* Preference Order P-100, as charged in Paragraph 1 of the 
charging letter and that such violation was wilful (App. 
156-157); that appellees had violated Priorities Regulation 
No. 1 and Priorities Regulation No. 3, as charged in Para¬ 
graph 3a-of the charging letter (but not as charged in 
Paragraph 3) and that such violation was due to appellees ’ 
negligence and must, therefore, be held to be wilful (App. 
! 161); and that any violation of the rope transactions, as 

charged in Paragraph 4 of the charging letter, was neither 
wilful or significant. (App. 162.) 
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i He recommended that Charges 3 and 4 be closed; that be¬ 
cause of the violations found as to Charges 1, 2 and 3a, B. 
Simon Hardware Company be prohibited from selling, de¬ 
livering, ordering, receiving or otherwise dealing in: wood¬ 
working and/or metal-working hand service tools, precision 
tools, mechanics tool boxes and tool cases, cutting tools for 
metal, electric tools, brass nuts, screws and washers, for a 
period of eighteen months. (App. 162.) 

On May 26, 1943, the War Production Board issued Sus¬ 
pension Order S-301, the one here in question. (App. 25- 
26.) After reciting that appellees had violated the provi¬ 
sions of Preference Rating Order P-100 (as charged in 
Paragraph 1 of the charging letter) and the provisions of 
Priorities Regulation No. 3 (as charged in Paragraph 2 of 
the charging letter), it ordered that, for a period of four 
inonths from May 28,1943 to September 28, 1943, B. Simon 
Hardware Company, its successors and assigns, shall not 

i (1) Order, receive, or accept delivery of woodwork¬ 
ing hand service tools, metalworking hand service 
tools, precision tools, cutting tools for metal, electric 
tools and mechanics tool boxes and tool cases, or 

(2) Sell, deliver, or otherwise dispose of wood-work¬ 
ing hand service tools, metalworking hand service 
tools, precision tools, cutting tools for metal, electric 
tools and mechanics tool boxes and cases, except as 
specifically authorized by the Regional Director of the 
San Francisco Regional Office of the War Production 
Board. (App. 26.) 

In accordance with WPB’s “Rules and Procedure Gov¬ 
erning Appeals from Suspension Orders” (App. 14-16), ap¬ 
pellees appealed from such suspension order to the Chief 
Compliance Commissioner and were granted a stay pending 
determination of the appeal. Briefs were filed and oral 
argument had before the Chief Compliance Commissioner. 
(App. 8.) On July 23,1943, the Chief Compliance Commis¬ 
sioner addressed a letter to appellees stating that upon 
consideration of the appeal he had directed that the sus- 
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pension order be amended to prohibit appellees from (1) re¬ 
ceiving or accepting delivery of tools of the kinds specified 
in the suspension order in excess of a cost to appellees of 
$15,000 per month and (2) selling, delivering, or otherwise 
disposing of tools of the kinds specified in the suspension 
order in excess of receipts by appellees of $15,000 per 
month, except as specifically authorized by the Regional 
Director of the San Francisco Regional Office of the War 
Production Board. (App. 27.) The order was to be effec¬ 
tive for a period of six months from August 1,1943 to Jan¬ 
uary 31,1944. (App. 28.) The letter from the Chief Com¬ 
pliance Commissioner concludes as follows: 

In arriving at mv decision in this case, I have con- 
eluded that the Commissioner was justified in finding 
wilful violations. As a result of my review and of my 
investigations, however, it appears that a total prohibi¬ 
tion of the receipts and sales of tools for four months 
might have a permanent adverse effect on your busi¬ 
ness. I have, therefore, spread the Penalty over a 
somewhat longer period in order to render the effect 
less drastic and to avoid causing permanent injury to 
your business. (App. 28.) 

Paragraph 1.07 of WPB’s Rules and Procedure Govern¬ 
ing Appeals from Suspension Orders provides that the de¬ 
cision of the Chief Compliance Commissioner granting or 
denying an appeal, in whole or in part, shall be final. (App. 
15.) It is conceded that no further administrative remedy 
was available to appellees. (Paragraph 10 of defendants’ 
answer to amended complaint; App. 35.) 

On July 30,1943, this suit was filed in District Court. A 
temporary restraining order was issued and a date set for 
hearing on appellees’ motion for a temporary injunction. 
Thereafter, appellants filed an answer and a motion for 
summary judgment, together with supporting affidavits. 
Appellees moved to strike the affidavits filed by appellants 
and also filed counter-affidavits in opposition to the motion 
for summary judgment. Appellants then moved to strike 
the affidavits filed by appellees. 
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i All of these motions and counter-motions came on for 
hearing before Judge Bailey on September 15,1943. After 
hearing extensive oral argument, Judge Bailey filed a 
memorandum opinion on September 17, 1943, in which he 
concluded that the Suspension Order was not an allot¬ 
ment but a penalty imposed upon appellees for a violation 
of the regulations issued by the War Production Board 
and that there was no authority in the statute for the im¬ 
position of such a penalty. (App. 60.) He overruled ap¬ 
pellants’ motion for summary judgment, advanced the case 
fpr hearing on the merits on October 6,1943, and continued 
the temporary restraining order in effect as an injunction 
pendente lite. (App. 61.) Since the motion for summary 
judgment was decided on a question of law, he held that 
it was unnecessary to pass upon plaintiffs’ motion to strike 
the affidavits of the defendants filed in support of such mo¬ 
tion. (App. 61.) Appellants filed a motion for rehearing 
and oral argument was had thereon on October 5,1943. On 
November 2,1943, Judge Bailey filed a second memorandum 
opinion, in which he reaffirmed his previous decision and 
overruled the motion for rehearing. (App. 61-62.) In the 
course of his opinion he said (App. 62): 

I am still of the opinion that no power has been 
given to the defendants to impose penalties. It is true 
i that the power to allocate and reallocate materials may 
frequently bring about a like result, but where this 
i power is used expressly for the purpose of imposing a 
penalty, I think there is no justification for such action 
under the act of Congress. 

The case was tried on the merits on January 31st and 
February 1st, 1944. At the conclusion of the trial Judge 
Bailey held that plaintiffs were entitled to the relief sought 
in the complaint, saying (App. 91): 

I am of the same opinion as I was in this particular 
case. The regulations on the face purported to au¬ 
thorize the infliction of a penalty. The proceedings, 
themselves, were conducted on the face of it as a pro- 
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ceeding for an administrative penalty. The statute 
provides a method of punishment. 

As I say, the result may often be the same, but in this 
case, I am of the same opinion that I was before. 

Counsel for appellants called the court’s attention to the 
fact that there were other issues in the case besides the 
penalty question and asked whether the court would make 
findings on these other questions. (App. 91-92.) The 
amended complaint alleges that the action of appellants in 
issuing the suspension order in question was illegal for a 
number of reasons, including (1) that the procedure fol¬ 
lowed by appellants in issuing suspension orders did not 
provide appellees with an opportunity for a full and fair 
hearing, in violation of the due process clause of the Fifth 
Amendment, (2) that the action of the defendants in issuing 
the suspension order was arbitrary and capricious and 
wholly without evidence to support it and (3) that the reg¬ 
ulations and orders which formed the basis of the charges 
against appellees w-ere so vague and indefinite that they 
provided no ascertainable standard of conduct and were 
therefore invalid. (Paragraph 17 of amended complaint; 
App. 11-12.) 

After a short discussion with counsel as to the scope of 
the Findings, the trial judge said (App. 92): 

I think I had better leave that out, and pass on the 
question w r hieh I do think is sufficient to determine the 
case. In other wrords, I am not acting here as a master 
who has made findings of all the facts in the case. I 
am acting simply as a Court. Where one question is 
sufficient and my opinion is decided, there is no need 
for me to go further and make any other findings. 

Findings of Fact and Conclusions of Law- were filed by 
the court on March 3, 1944, and final judgment was entered 
on the same day. (App. 191-198.) After holding that the 
suspension order in question wras an attempt to impose an 
administrative penalty for alleged violations of orders and 
regulations issued by the War Production Board, and was 
and is an unauthorized exercise of power, and that plain- 
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tiffs are entitled to an injunction, the final Conclusion of 
Law is as follows (App. 197): 

4. Since the determination of the above question is 
sufficient to require the granting of an injunction, and 
to finally dispose of this lawsuit, it is not necessary 
for the court to pass upon any of the other questions 
that are presented in the case. No findings of fact 
are made with respect to. such other questions and no 
decision is here made with respect to them. 

Notice of appeal was filed on March 25, 1944. It is un¬ 
disputed that the issuance and enforcement of the Suspen¬ 
sion Order will cause immediate and irreparable injury 
to appellees. (App. 196.) 


su: 
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[ARY OF ARGUMENT. 


, 1. In L. P. Steuart <0 Bro., Inc. v. Bowles , 88 L. ed. 985, 
the Supreme Court said that the power to allocate scarce 
materials did not authorize the use of a suspension order 
as a means of punishment of an offender. The trial court 
held that the suspension order in this case was issued ex¬ 
pressly for that purpose. 

This holding of the court below is sustained by the un¬ 
contradicted record evidence in the case. Throughout the 
administrative proceedings, the suspension order is called 
a penalty. The regulation pursuant to which it was issued 
is denominated “Violations and Penalties.” The Admin¬ 
istrative Orders defining the authority of the Compliance 
Division of the War Production Board provide that viola¬ 
tors may be punished by the imposition of administrative 
penalties or the institution of criminal proceedings, 
i The WPB Compliance Manual instructs the field offices 
that administrative penalties are to be used when the rec¬ 
ord indicates a violation and it appears that criminal prose¬ 
cution is not desirable because of difficulties of proof or 
when the administrative penalty would be more effective 
than criminal punishment. 

The charging letter, the Compliance Commissioner and 
the Chief Compliance Commissioner all treated the Sus- 
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pension Order as a penalty and so denominated it. In 
fact, the whole purpose of the administrative proceedings 

was to determine the kind of penalty that should be im- 

% 

posed, administrative or criminal. A suspension order is¬ 
sued for that purpose has not been authorized by Congress. 

2. The Suspension Order involved in this case is not an 
allocation order, nor has it been issued to implement an 
allocation order. Appellees are not charged with violat¬ 
ing any allocation or rationing orders. The charge is that 
they violated certain priorities regulations. In this re¬ 
spect the case differs from the Steuart case, where a ration¬ 
ing order had been violated. 

In fact, at the time of the alleged violations in this case, 
tools of the type covered by the suspension order were not 
under allocation at all, nor have they been since so far as 
wholesalers or retailers are concerned. 

Moreover, the authority to exercise rationing control 
over sales at retail and to regulate or prohibit the sale of 
goods to any retailer or wholesaler who violates a ration¬ 
ing regulation or order has been delegated to the Office of 
Price Administration. OPA has not rationed tools. 

The terms of the suspension order itself indicate its 
penal nature. It is not limited to tools which are subject 
to allocation or priority regulations, but applies to all tools 
within the categories listed. It is not limited in time to the 
period during which materials controls remain in effect, 
but continues even after all controls are lifted. The argu¬ 
ment that such an order can be justified under the alloca¬ 
tion power is purely an afterthought. 

3. The legislative history of the Priorities and Alloca¬ 
tions legislation points up the difference between “priori¬ 
ties” and “allocations.” The two are not the same nor 
does the one necessarily implement the other. An order 
punishing a firm for violation of a “priorities” regulation 
does not become an “allocation” by merely calling it such. 
It takes more than a happy choice of words to justify the 
action of appellants in this case. 
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ARGUMENT. 

A. The Use of a Suspension Order as a Means of Punishing 
an Offender is an Unauthorized Exercise of Power. 

In L. P. Steuart & Bro., Inc. v. Bowles, 88 L. ed. 985, 988, 
the Supreme Court said: 

We agree that it is for Congress to prescribe the 
penalties for the laws which it writes. It would tran¬ 
scend both the judicial and administrative function to 
make additions to those which Congress has placed be¬ 
hind a statute. United States v. Two Hundred Barrels 
of Whiskey, 95 U. S. 571, 24 L. ed. 491; Campbell v. 
Galeno Chemical Company, 281 U. S. 599, 74 L. ed. 
1063, 50 S. Ct. 412; Wallace v. Cutten, 298 U. S. 229, 
80 L. ed. 1157, 56 S. Ct. 753. Hence we would have no 
difficulty in agreeing with petitioners contention if the 
issue were whether a suspension order could be used 
as a means of punishment of an offender. 

The court below held that the suspension order in this 
case was issued expressly for the purpose of punishing ap¬ 
pellees for alleged prior misconduct. (App. 62.) The' 
Steuart case and this case -were both decided bv the same 
trial judge. In his opinion upholding the suspension order 
in the Steuart case, Judge Bailey distinguished the tw’o 
cases in the following language (55 F. Supp. 336, 337): 

The suspension order in this case is not like the sus¬ 
pension order issued by W. P. B. involved in the case 
of B. Simon Hardware Company v. Nelson, 52 F. Supp. 
474, in the nature of a penalty or punishment for past 
conduct, but for the protection of the public as to 
future action, to prevent a continuance of the violations 
of the regulations of 0. P. A. made for the protection 
of the public. 

That the court was right in holding that the suspension 
order in this case was issued for the purpose of punishing 
appellees for alleged prior misconduct is clear from the un¬ 
disputed record evidence in the case. 
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1. The Context and Language of the WPB Regulations, Or¬ 
ders and Instructions Unmistakably Show That the 
Suspension Order in This Case was Issued for Purpose 
of Punishment. 

(a) Regulations and Administrative Orders. 

Throughout the entire administrative process the sus¬ 
pension order was denominated or referred to by appel¬ 
lants as a penalty. 

Section 944.18 of Priorities Regulation No. 1, 6 Fed. Reg. 
6680, pursuant to which the suspension order was issued, 
was entitled “Violations and Penalties/’ (App. 4.) It 
provided that any person who violates any provision of any 
rule, regulation or order of the War Production Board may 
be prohibited by the Director of Industry Operations from 
making or obtaining further deliveries of material under 
priority control and may be deprived of further priorities 
assistance. 

WPB General Administrative Order No. 2-29, effective 
April 10, 1942 (Plaintiffs’ Exhibit 2; App. 100-104), which 
defines the powers and duties of the Compliance Branch of 
the Division of Industry Operations and establishes rules 
and procedures for the imposition of administrative penal¬ 
ties and for the institution of civil or criminal proceedings 
in cases of non-compliance with orders and regulations of 
the War Production Board, contained the following pro¬ 
visions : 

4.01. Violations of the orders and regulations of the 
Director of Industry Operations may be punished by 
the imposition of administrative penalties or the in¬ 
stitution of civil or criminal proceedings. (App. 101.) 

4.02. (1) Administrative penalties will be imposed 
by the issuance of suspension orders in the name and 
under the authority of the Director of Industry Op¬ 
erations. These orders may contain provisions with¬ 
drawing and withholding priority assistance from a re¬ 
spondent, withdrawing and withholding allocations of 
scarce materials from a respondent, prohibiting a re- 
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spondent from dealing in specified scarce materials or 
the products thereof, limiting or restricting a respon¬ 
dent in the manufacture or production of products con¬ 
taining scarce materials, and such other provisions as 
1 may be found necessary and appropriate to the proper 
functioning of the priorities system. (App. 102.) 

(6) It shall be the duty of the Chief of the Compli¬ 
ance Branch to prepare and issue at such times as he 
deems appropriate a suspended list, containing names 
i and addresses of persons, firms and corporations who 
have violated orders and regulations of the Director of 
• Industry Operations, and upon whom administrative 
penalties have been imposed. The list will show the 
extent of the penalty imposed and shall be regularly 
examined by all officers of the War Production Board, 
and all other officials of the government charged with 
the authority to review and issue preference rating 
certificates or orders, allocations of scarce materials, 
i or other authorizations under the priorities system. 
No such certificates, orders, allocations or authoriza¬ 
tions shall be issued when forbidden by the provisions 
I of any suspension order. (App. 103-104.) 

General Administrative Order No. 2-29 was amended on 
November 18, 1942. (Plaintiffs’ Exhibit 1; App. 94-99.) 
However, the provisions relating to the imposition of ad¬ 
ministrative penalties remained substantially the same. 
Thus, Section 3 provides as follows (App. 95): 

Section 3. Administrative Penalties: 

.01 Administrative penalties will be imposed by the 
issuance of suspension orders in the name and under 
the authority of the Director General for Operations. 

.02 Suspension orders may contain provisions 
which: 

1. "Withdraw or withhold priority assistance from 
a respondent; 

2. Withdraw or withhold allocations of scarce ma¬ 
terials from a respondent; 

3. Prohibit a respondent from delivering, receiving 
or otherwise dealing in specified scarce mate¬ 
rials or products; 
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4. Limit or restrict a respondent in the manufac¬ 
ture or production of scarce materials or prod¬ 
ucts ; or 

5. May be found otherwise necessary and appropri¬ 
ate to the proper functioning of the priority, 
system. 

The amended order then goes on to describe the procedure 
for the imposition of administrative penalties, very much 
the same as in the earlier order. (App. 9T-99.) 2 

(b) Instructions to Field Offices. 

The instructions that were issued to the field offices and 
Compliance Commissioners of the War Production Board 
with respect to suspension order proceedings go even fur¬ 
ther in revealing the penal nature of such proceedings. 
These instructions are contained in the WPB Compliance 
Manual. The relevant portions are set forth in Plaintiffs’ 
Exhibit 4. (App. 104-121.) Section 6.0 provides that the 
Regional Attorney must be consulted and brought into the 
case before any letter is issued threatening punitive action. 
(App. 105.) Section 6.3 provides that in order to justify 
the imposition of administrative penalties, “one of the fol¬ 
lowing elements must be present. (App. 107): 

(a) The record clearly indicates a violation; but it 
appears that criminal prosecution is not desirable be¬ 
cause of difficulties of proof. * * * 

(b) An administrative penalty is available which 
would be more effective than the criminal punishment, 
e.g., where a corporation is manufacturing under a 
quota provision which could be substantially reduced, 
and a criminal case can not be made out against its 
officers. 

(c) The offense is a minor one; or 

(d) The element of wilfulness is questionable.” 

2 This order was changed materially on August 20, 1943, after this suit was 
filed and all reference to “administrative penalties” was eliminated. Plain¬ 
tiff’s Exhibit 3. 
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The Manual then goes on to define the term “wilful”, in 
the course of which it is stated that the imposition of an ad¬ 
ministrative penalty is appropriate where the Commissioner 
finds that the violation, though not deliberate, was com¬ 
mitted under circumstances which show either gross negli¬ 
gence or reckless disregard of the possible existence of re¬ 
strictive regulations. The field offices are instructed as to 
the preparation and contents of the charging letter, which 
is described as being “in effect, a pleading similar to a com¬ 
plaint in a civil action, or an indictment or information in a 
criminal action.” (App. 109.) 

Section 6.32 of the Manual states that compliance pro¬ 
ceedings conducted by the War Production Board do not 
constitute in any sense judicial or quasi-judicial proceed¬ 
ings and that the General Counsel is of the opinion that, 
as a matter of law, allocations and priority assistance could 
be withheld by the War Production Board, acting ex parte 
upon the report of its own investigations, and without notice 
to the alleged violator or opportunity to be heard. (App. 
113.) “For this reason, the War Production Board has al¬ 
ways taken the position that the meetings with the Com¬ 
pliance Commissioner and members of the Compliance staff 
are designed primarily not for the purpose of proving a 
case against an alleged violator, but rather as an oppor¬ 
tunity for an individual against whom it has been tenta¬ 
tively decided to take punitive action, to show cause why 
such action should not be proceeded with.” (App. 113.) 
The Compliance Commissioner who presides at a meeting is 
instructed to state that the War Production Board has evi¬ 
dence that the respondent has violated certain regulations 
and orders and “that it proposes to impose certain admin¬ 
istrative penalties.” He is further to explain that the pur¬ 
pose of the meeting is to afford the respondent an oppor¬ 
tunity of offering an explanation of the violations or re¬ 
butting them before any action is taken. (App. 114.) “From 
this point the burden of going forward is on the respon¬ 
dent.” (App. 114.) 
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2. The Record of the Administrative Proceedings Demon¬ 
strates That the Suspension Order in This Case is a 
Penalty. 

The proceedings in this case were conducted in strict 
conformity with the instructions contained in the Compli¬ 
ance Manual. The charging letter advises appellees of the 
nature of the charges against them and then proceeds 
(App. 18): 

You are hereby notified that this matter will be pre¬ 
sented to a Compliance Commissioner of the IVar Pro¬ 
duction Board for his recommendations as to the im¬ 
position of administrative penalties against you. 

The remainder of this paragraph of the charging letter 
is set forth in full at pages 3 and 4 of this brief. 

The Compliance Commissioner opened the 11 meeting’ ’ 
i with the statement set forth at page 5 of this brief, again 
emphasizing that the purpose of the “meeting” was to de¬ 
termine the nature of the penalty to be imposed upon ap¬ 
pellees, administrative or criminal, and that the burden was 
upon appellees to rebut the charges against them. (App. 
131.) 

Finally, the Chief Compliance Commissioner, in his let¬ 
ter of July 23,1943, disposing of the appeal, concluded with 
the following statement: 

» 

I have, therefore, spread the penalty over a some¬ 
what longer period in order to render the effect less 
drastic and to avoid causing permanent injury to your 
business. (App. 28.) 

Thus, throughout the administrative process, the lan¬ 
guage used by appellants unmistakably shows that the sus¬ 
pension order was being issued as a means of punishing an 
alleged offender for past misconduct. The avowed pur¬ 
pose of the so-called “meeting” was to determine the kind 
of punishment that is to be imposed, i.e., administrative or 
i criminal. The case comes squarely within the language of 
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the Supreme Court in the Steuart case, quoted above, and 
the trial court rightly held that a suspension order issued 
for that purpose is not authorized by Congress. 

'The words of a statute or regulation are not entirely with¬ 
out significance in determining their meaning. Thus, in 
determining whether a provision of a state statute author¬ 
izing the appointment of a receiver for any company vio¬ 
lating the state oil proration act v’as a penalty, the Su¬ 
preme Court said, in Champlin Refining Co. v. Corporation 
Commission, 286 U. S. 210, 240, 76 L. ed. 1063, 1081: 

The context and language used unmistakably show 
that the section imposes a penalty and is not a measure 
in the nature of, or in aid of remedy by, injunction to 

i prevent future violations. # * * The provisions of §9 
are not consistent with any purpose other than to in¬ 
flict punishment for violation of the Act and they must 
be deemed as intended to impose additional penalties 
upon offenders having oil producing wells. 

Similarly, the language and context of the regulations, 
orders and instructions of the War Production Board in 
this case unmistakably demonstrate that the suspension or¬ 
der is a penalty and not an allocation of scarce materials. 

! 3. The “Allocation” Theory is Purely an Afterthought. 

Everyone in the War Production Board who had anything 
to do w’ith this case was concerned only with the punish¬ 
ment of appellees for alleged past misconduct. No one was 
concerned about the allocation of scarce materials. It was 
only when this suit was instituted and counsel for appel¬ 
lants became aw’are of the difficulty of justifying the imposi¬ 
tion of administrative penalties without statutory author¬ 
ity that wffiat vras formerly a penalty became transformed 
into an allocation of scarce materials. Thereupon the reg¬ 
ulations of WPB were amended so as to eliminate all refer¬ 
ence to “administrative penalties.” 

It is now suggested that regardless of the language used, 
the suspension order is in reality not a penalty but an allo¬ 
cation of scarce materials. This theory cannot be sustained. 
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(a) The Order Implements No Allocation Program. 

In the first place, appellees are not charged with violat¬ 
ing any allocation or rationing order. The suspension or¬ 
der recites violations of Preference Rating Order P-100 and 
Priorities Regulation No. 1. (App. 25). Preference Rating 
Order P-100 assigns certain preference ratings to deliver¬ 
ies of repair, maintenance and operating supplies for the 
purpose of facilitating the acquisition thereof for the main¬ 
tenance and repair of the property and equipment of pro¬ 
ducers as defined therein. (App. 121-130.) It contains no 
finding of the existence or pendency of a shortage in the 
supply of materials or facilities for defense or for private 
account or for export, which is the prerequisite for bringing 
the allocation powder into play. Section 2 (a) (2) of the Act 
of June 28, 1940, as amended by the Act of May 31, 1941, 
and by Title III of the Second War Powers Act. (56 Stat. 
176, 50 U. S. C. (App.) 633.) Similarly Priorities Regula¬ 
tion No. 3 recites that the purpose of the Regulation is to 
state the rules for the use of preference ratings, what kinds 
of purchase orders or services may be rated and how a 
rating may be put on an order. (App. 173-178.) It, too, 
contains no finding of the existence or pendency of a short¬ 
age in the supply of particular materials or facilities for 
defense or for private account or for export, which is the 
prerequisite for bringing the allocation power into play. 
(Compare the finding of shortage as the basis for the is¬ 
suance of Suppliers’ Inventory Limitation Order L-63. 
(App. 179)). In short, neither of the regulations which ap¬ 
pellees are charged with violating are allocation orders. 

In this respect the case differs materially from the 
Steuart case, where an allocation order had been violated. 
The difference between the two situations is recognized in 
the brief filed in the Supreme Court by the Solicitor Gen¬ 
eral in the Steuart case. It is there stated that the im¬ 
portant consideration is whether the suspension order was 
imposed for the purpose of punishment or as a safeguard 
to the rationing system. In support of the argument that 
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suspension orders issued by OP A are remedial in character 
and not penalties imposed as punishment, it is pointed out 
that suspension orders are not effective beyond the period 
during: which the commodity involved is rationed. As an 
example, it is stated that when coffee was withdrawn from 
the ration list, outstanding suspension orders were imme¬ 
diately lifted. On August 3, 1943, the Assistant General 
Counsel in charge of the Food Enforcement Branch, in¬ 
structed all Office of Price Administration Regional En- 
forcement Attorneys to advise persons suspended for vio¬ 
lations of coffee rationing that their suspensions were au¬ 
tomatically terminated by the lifting of rationing. (Gov’t. 
Brief in Steuart case, p. 35). Of course, coffee, like every¬ 
thing else, including hand tools and precision instruments, 
is subject to priority regulations. Yet this was not deemed 
sufficient. The essential test is stated by the Solicitor Gen¬ 
eral as follows: 

So long as punishment is not the object, deterrent 
results stemming from the agency practice indicate its 
desirability. 

It follows that, where appellees are not charged with vio¬ 
lating an allocation order and punishment is the avowed 
object, the suspension order can not be sustained. 

Not only were appellees not charged with violating any 

allocation orders, but the fact is that tools of the type 

covered by the suspension order were not under allocation 

control of any kind at the time of the alleged violations; nor 

hre thev under allocation control todav at the wholesale 
* * 

and retail level. 

Reference is made in appellants’ brief to Suppliers’ In¬ 
ventory Limitation Order L-63, originally issued April 6, 
1942, 7 Fed. Reg. 2630, and General Preference Order E-6, 
originally issued June 12, 1942, 7 Fed. Reg. 4452. Limita¬ 
tion Order L-63, as originally issued, limited inventories of 
certain kinds of supplies (including hardware supplies) in 
the hands of suppliers to a two months supply in the East¬ 
ern or Central War Time Zones and a three months supply 
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in other areas. This order was amended from time to time 
between April 6,1942 and the present time, but its essential 
nature has remained the same. It is clearly not an alloca¬ 
tion order. It does not purport to tell suppliers to whom, 
in what quantities, or under what conditions, they shall sell 
particular commodities. The order is nothing more than 
what it purports to be from its title, i.e., an overall inven¬ 
tory control order. It was designed to prevent goods from 
piling up in dead storage by limiting stocks on hand to a 
practical working minimum consistent w'ith the orderly con¬ 
duct of business. L-63 is applicable to goods of almost 
every kind and description, including automotive supplies, 
dairy supplies, textile mill supplies and welding and cutting 
supplies. It was not designed and does not purport to reg¬ 
ulate the amount of business that may be done by a par¬ 
ticular concern. There is nothing in this order to indicate 
that hand tools or precision instruments are under alloca¬ 
tion. It is to be noted.that appellees have not been charged 
with violating Limitation Order L-63. 

General Preference Order E-6 was originally issued June 
12, 1942, 7 Fed. Reg. 4452. It defines hand service tools 
as any tool listed on Exhibit A attached thereto, which in¬ 
cludes chisels, hammers, wrenches, etc. The original order 
prohibited producers from manufacturing hand service 
tools out of any alloy steels, except those listed in an at¬ 
tached Exhibit B and from making deliverv of hand service 
tools except pursuant to a purchase order bearing a prefer¬ 
ence rating of A-10 or higher. Its applicability is limited 
to producers—not to wholesalers or retailers. The order 
was amended on June 26, 1942, 7 Fed. Reg. 4778; October 
10, 1942, 7 Fed. Reg. 8185; October 29, 1942; 7 Fed. Reg. 
8795; April 28, 1943, 8 Fed. Reg. 5586, all in respects not 
material here. It was not until June 12,1943, after the sus¬ 
pension order in this case was issued, that hand tools can 
be said to have been placed under any sort of allocation 
control. The amendment of that date, 8 Fed. Reg. 8057, re¬ 
quires each producer to schedule between 20 per cent and 
25 per cent of his production of each kind of mechanics 
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band service tools specified in the attached Exhibit A for 
delivery against PD 1-X orders requiring delivery in such 
month. Here again, the order is applicable to producers, 
not to wholesalers or retailers. Subsequent amendments 
have not made any substantial changes in the order in re¬ 
spects material here. 

Thus, General Preference Order E-6 makes it clear that 
hand tools of the type covered by the suspension order were 
not under allocation in any respect prior to June 12, 1943, 
nor after that date so far as wholesalers and retailers are 
Concerned. Again, it is to be noted that appellees have not 
been charged with a violation of General Preference Order 
E-6. 

1 We have, then, the peculiar situation where a suspension 
order issued avowedly for purposes of punishment is sought 
to be justified as an allocation of scarce materials when the 
materials to which it applies are not being allocated. Every 
6ther wholesale and retail distributor may sell hand tools 
and precision instruments ration-free, except appellees. To 
call that “allocation” involves a strange use of terms. 

In the Steiiart case, the Solicitor General recognized that 
a suspension order could not be justified under the alloca¬ 
tion power if it extended beyond the period during which 
the commodity involved is rationed. 3 A fortiorari, it cannot 
be sustained where the commodity involved is not rationed 
at all. 

1 Defendants urge, in substance, that under the statute a 
proper allocation order might have been issued which would 
have had the same effect on appellees’ business as the sus- 

3 See also the article in the American Bar Association Journal for July 
1944 by Richard H. Field, Jr., General Counsel, Office of Price Administra¬ 
tion, entitled ‘ * Rationing Suspension Orders: A Reply to Dean Pound * \ 
where it is said at p. 386: 

** In the first place, no suspension order may exceed the period of 
rationing of the commodity involved. This is the absolute limit. When 
coffee was withdrawn from the ration list, all suspension orders with re¬ 
spect to it were automatically lifted. * * * 

“But suspension orders are not issued as punishment for transgression. 
* * * Where the presiding officer, a lawyer designated from the prac¬ 
ticing Bar of the community, conducts a proceeding on the theory that he 
is determining whether to punish a violator, the Hearing Commissioner 
will order that a new hearing be held.” 
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pension order in this case. As a corollary, it is argued that 
! since an allocation order might have cut down appellees’ 
tool business, an order which cuts down appellees ’ tool 
business is an allocation order. While the argument would 
seem to fall of its own weight, it may not be inappropriate 
to comment on some of its underlying fallacies. 

It is unquestionably true that allocation and rationing 
orders may work hardships on wholesalers or retailers by 
restricting the amount of a particular commodity which 
I such dealers can obtain or sell. Restaurants, for example, 
have been adversely affected by allocation orders which 
limit the amount of meat they may obtain to a percentage 
of that which they bought or sold in a base period. How¬ 
ever, no such rationing or allocation order has ever been 
made applicable to wholesalers or retailers in the hand tool 
field. 

Before allocation can be made effective, there must be a 
finding that the fulfillment of requirements for the defense 
of the United States will result in a shortage in the supply 
of any material or facilities for defense or for prviate ac¬ 
count or for export. When such a finding is made, the 
President, or his designee, may allocate such material or 
facilities in such manner, upon such conditions and to such 
extent as he shall deem necessary or appropriate in the 
public interest and to promote the national defense. Quite 
obviously there has been no sufficient shortage of hand tools 
to require their allocation at the wholesale and retail level. 

The conditions, extent and manner deemed ‘ 4 necessary 
and appropriate in the public interest and to promote the 
national defense” by allocation of hand tools are to be 
found within the four corners of General Preference Order 
E-6. That order contains the only provisions with respect 
to the extent and manner of, and conditions upon which, 
such tools shall be allocated. Defendants are not charged 
with having violated any of the provisions of E-6, nor is 
it contended that the suspension order in this case will in 
any degree implement or further the allocation provided 
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by E-6. It is quite apparent, therefore, that the necessary 
finding upon which a hypothetical rationing or allocation 
order could have been based, has never been made, and it 
is reasonable to assume that the facts upon which such a 
determination could have been predicated have never ex¬ 
isted. It follows, therefore, that appellants could not have 
properly promulgated any allocation order which would 
have the same effect upon plaintiffs’ business as the sus¬ 
pension order in this case. 

Even if it be assumed that the necessary underlying con¬ 
ditions existed which would have justified allocation and 
rationing of hand tools at the wholesale and retail level, 
the fact is that no such allocation or rationing order has 
ever been promulgated. No one can say, therefore, whether 
such an order might have had a legal basis had it been 
adopted. It is clear, therefore, that the penalizing effect 
of the suspension order in this case is not an incidental or 
collateral result of a proper order designed to allocate or 
ration shortage materials. Here the suspension order was 
issued solely as a means of punishment without any allo¬ 
cation or rationing being involved. 

(b) Authority To Allocate At The Retail Level Has 

Been Delegated To OP A. 

1 That the issuance of the Suspension Order in this case 
was not an exercise of the allocation power is further borne 
out by reference to WPB Directive No. 1, issued January 
24, 1942, 7 Fed. Reg. 562. By this order the Chairman of 
the War Production Board authorized and directed the 
Office of Price Administration to exercise the power, au¬ 
thority and discretion conferred upon the President by 
Section 2 (a) of the Act of June 28, 1940 (54 Stat. 676) as 
amended by the Act of May 31, 1941 (55 Stat. 236) with 
respect to the exercise of rationing control over (1) the sale, 
transfer or other disposition of products by any person who 
sells at retail to any person, and (2) the sale, transfer or 
other disposition of products by any person to an ultimate 
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consumer. The Directive states that the authority of OPA 
I shall include the power to regulate or prohibit the sale, 
i transfer or other disposition of products to any retailer or 
wholesaler who violates any rationing regulation or order 
prescribed by the Office of Price Administration thereunder. 
Allocation is frequently called rationing, that being simply 
another name for the same power. 

The delegation of authority over rationing contained in 
WPB Directive No. 1, was ratified and confirmed by the 
President in Executive Order 9125, dated April 7, 1942, 7 
Fed. Reg. 2719-2720. So far as we are able to ascertain, it 
has never been rescinded. 

The orders referred to undoubtedly explain why the War 
Production Board has refrained from issuing any alloca- 
i tion orders that are applicable to retailers. Having dele- 
| gated this authority to the Office of Price Administration, 
i sound administration requires that duplication of functions 
be avoided. Sound administration likewise requires that 
i the agency which does the allocating shall be responsible 
for enforcement of its allocation orders, as is clearly recog¬ 
nized by Section (b) of WPB Directive No. 1. 

If hand tools and precision instruments were to be allo¬ 
cated at the retail level, OPA was the agency to do it. Like- 
i wise, if a wholesaler or retailer was to be suspended from 
! selling tools on account of violations of allocation orders, 
OPA -was the agency to do the suspending. Yet here the 
i suspension order applies to sales at wholesale and retail, 
and OPA had nothing to do with it. In the light of the 
delegation of power outlined above, it is clear that what¬ 
ever else the Suspension Order in this case may be, it is not 
related to allocation or rationing. 

(c) The Terms Of The Suspension Order Demonstrate 

Its Penal Nature. 

Finally, the terms of the Suspension Order itself indicate 
that it is not related to the allocation power. The order 
prohibits the receipt, sale or delivery for a period of 6 
months of wood-working hand service tools, metal-working 
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hand service tools, precision tools, cutting tools for metal, 
electric tools and mechanics tool boxes beyond a specified 
amount. It is not limited to tools which are under alloca¬ 
tion control or even under priority control. If all controls 
fiver tools were lifted tomorrow, appellees would still be 
finder injunction not to buy or sell more than $15,000 worth 
per month. 

} That such a result is not beyond the realm of possibility 
is indicated by recent modifications in WPB orders appli¬ 
cable to tools. For example, General Preference Order 
E-5-a was amended June 6, 1944, 9 Fed. Reg. 6221. WPB 
Press Release 5857, issued the same day, gives the follow¬ 
ing reason for the modification: 

Gage blocks, production and inspection gages and 
tool room specialties have been eliminated from Gen¬ 
eral Preference Order E-5-a, the War Production 
Board announced today. In short supply two years 
ago, these items are now being delivered on a basis 
almost current with orders. E-5-a controlled them as 
to sales, which will now be unrestricted. 

It would not be at all surprising to see similar action 
taken in the near future with respect to all types of tools. 
The recent relaxation of controls over aluminum and mag¬ 
nesium, as well as over the manufacture of civilian sup¬ 
plies, points in that direction. The major emphasis today 
is on reconversion and disposal of surpluses, not on alloca¬ 
tion. It would not be surprising to see all controls over the 
manufacture and sale of tools lifted even before this litiga¬ 
tion is terminated. 

l 

If the Suspension Order means what it says every other 
dealer in tools could buy and sell tools as he pleased after 
the controls are lifted, except appellees. If anything more 
were needed to demonstrate the penal nature of the order, 
this is it. It may place appellees at a competitive disad¬ 
vantage with other dealers not similarly impeded, the con¬ 
verse of which was mentioned by the Compliance Commis¬ 
sioner as one of the reasons for the issuance.of the Suspen- 
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sion Order (App. 150), but it clearly has no relation to the 
allocation power. ' 

4. The Legislative History of the Priorities and Allocations 
Legislation Points up the Distinction Between Priori¬ 
ties and Allocations. 

There is a fundamental difference between priority con¬ 
trol and allocation control. Appellants’ brief at page 15 
contains the suggestion that priority assistance by itself 
is a method of allocation and used as such. That the two 
are essentially different is illustrated by the legislative 
history of the Priorities and Allocations Act. 

The original Act was passed June 28, 1940 (54 Stat. 
676). Section 2 (a) of this Act authorized the Secretary of 
the Navy to negotiate contracts for the acquisition, con¬ 
struction, repair, or alteration of naval vessels or aircraft 
with or without competitive bidding and provided that de¬ 
liveries of material under all orders placed pursuant thereto 
and under all other naval contracts or orders and under 
all Army contracts or orders shall, in the discretion of the 
President, take priority over all deliveries for private ac¬ 
count or for export. The language of Section 2 (a) of the 
Act of June 28, 1940, is carried over into Section 2 (a) (1) 
of Title III of the Second War Powers Act, 1942. (56 Stat. 
176, 50 U. S. C. (Supp.) Sec. 633). 

The objective of this legislation was to place first things 
first. Or, as appellants put it (Brief, p. 14) “The purpose 
for which preference rating certificates were used was to 
regulate the time schedule of materials as nearly as pos¬ 
sible in relation to their importance to the defense pro¬ 
gram.” Even though there might be enough steel to build 
both ships and automobiles, it was important that steel for 
ships be given precedence over steel for pleasure cars. The 
priorities power is of importance even when materials are 
plentiful. It has no necessary relation to the distribution 
of materials that are in scarce supply. 

The allocation powrer on the other hand is needed only 
when goods are scarce. It is a means of distributing goods 
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in short supply after the needs of the armed forces are 
taken care of. Priorities alone might conceivably take care 
of the needs of the armed forces. They could never pro¬ 
vide for an equitable distribution of fuel oil, for example, 
among civilian users. Allocation is essential for that pur¬ 
pose. While priorities and allocation control may, and fre¬ 
quently do, implement each other, they are not one and the 
same thing. 

The Priorities and Allocations Act of May 31, 1941 (55 
Stat. 236) recognizes this difference. This Act amended the 
Act of June 28, 1940, by making the priority power appli¬ 
cable to lend-lease contracts and any other contracts or or¬ 
ders which the President shall deem necessary or appro¬ 
priate to promote the defense of the United States, as well 
as to Army and Xavv contracts. It also added the follow¬ 
ing provision, upon which appellants rely to justify the 
issuance of the Suspension Order in this case: 

Whenever the President is satisfied that the ful¬ 
fillment of requirements for the defense of the United 
States will result in a shortage in the. supply of any 
material for defense or for private account or for ex¬ 
port, the President may allocate such material in such 
manner and to such extent as he shall deem necessary 
or appropriate in the public, interest and to promote 
the national defense. 

This provision was carried over into the Second War 
Powers Act, 1942 (56 Stat. 176, 50 U. S. C. (Supp.) Sec. 
633), with an amendment making it applicable to ‘‘facili¬ 
ties” as well as to “materials” for defense and authorizing 
the President to allocate “upon such conditions” as well 
as in such manner and to such extent as he shall deem nec¬ 
essary or appropriate. 

The very fact that the provision in question was deemed 
necessary points up the essential difference between prior¬ 
ities and allocation. If the two were one and the same, as 
suggested by appellants, there would have been no need for 
the adoption of the provision referred to. 
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No one would contend that a Suspension Order of the 
kind involved in this case could be issued on the authority 
of the 1940 Act standing alone. Yet it is for an alleged 
violation of an order and regulation issued pursuant to the 
provisions of the 1940 Act that the Suspension Order was 
issued. In no sense can such an order be called an alloca¬ 
tion order, particularly when there is no allocation order 
in effect which the priorities regulations can be said to 
implement. 

In other words, a priority regulation is one thing and 
an allocation order another. No combination of words 
or involved process of reasoning can eliminate their essen¬ 
tial differences. Nor can it be made to appear that an 
order penalizing a firm for allegedly violating a priority 
regulation becomes any the less a penalty because it is 
called allocation. The word “allocation” contains no such 
magic. The power to allocate is a broad power, but not an 
unlimited one. It may not be extended beyond its ordinary 
meaning, nor perverted from its true purpose. 

5. Appellants References to Undiscovered Violations Are 

Totally Unjustified. 

One other point needs to be mentioned. On page 17 of 
appellants’ brief, the statement is made that appellees’ 
gross sales in 1942 almost doubled those in 1941 and it is 
suggested that this increase must have been due to viola¬ 
tions of the WPB system of control. This suggestion is 
not borne out by the record in this case and is completely 
contrary to the facts. 

The record of the administrative proceedings in this case 
shows that the WPB investigators first arrived at appel¬ 
lees’ place of business on October 12, 1942, and that their 
investigation continued right up to the date the charging 
letter was issued on February 15, 1943 (Defendants Ex¬ 
hibit 1, Testimony pp. 113-133). During this period they 
had complete access to appellees’ books and records and 
received full cooperation from appellees’ office personnel. 
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As a result of this investigation, five charges were filed 
against appellees and only two of them were sustained. 
One of the two charged a violation which continued for but 
15 days. No claim has been made that appellees have vio¬ 
lated any WPB regulations after October 15, 1942, three 
days after the investigation began. 

1 The record also shows that appellees supplied such cus¬ 
tomers as the Pacific Naval Air Base at Alameda, Califor¬ 
nia, the United States Naval Air Base at Alameda County, 
California, the United States Navy Purchasing Office at 
Oakland, California, the United States Coast Guard, Moore 
Dry Dock Company at Oakland, California, and many other 
defense industries operating under the highest possible 
priorities. (App. 3). Of course, appellees’ business in¬ 
creased. Almost every other business concern in the coun¬ 
try had similar increases in volume of sales. The record 
of the administrative proceedings in this case shows that 
Moore Dry Dock Company alone increased its personnel 
from 20,000 on August 1, 1942 to 29,000 on March 1, 1943 
and. that it hired 40,000 to obtain the increase of 9,000. 
(Defendants Exhibit 1, Testimony p. 77). It was only nat¬ 
ural that the business of Moore’s suppliers should also be 
increased substantially. But that is a far cry from saying 
that the increase resulted from unlawful activities. In fact, 
tjuite the opposite is true and we assert unequivocally that 
appellees have done their level best to obey every regulation 
and order of the War Production Board and of everv other 

m 

government agency to the letter. 

In the light of the searching investigation that was made 
in this case, the suggestion that there may have been other 
undiscovered violations is entirely unwarranted and highly 
improper. If it has any purpose other than to attempt to 
create an atmosphere in the case prejudicial to appellees, 
we have been unable to discover it and we respectfully re¬ 
quest that it be completely disregarded. 

What this whole case comes down to is this: Appellants 
determined tfiat the priorities power would be effectively 
implemented by the adoption of a system of administrative 
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penalties which, it was felt would have a deterrent effect 
upon possible future violators. That such a system of pen¬ 
alties would be effective goes without saying. But that is 
not enough to justify it, in the absence of Congressional 
authorization. As was said by the Supreme Court in Re¬ 
public Steel Corporation v. National Labor Relations Board, 
311 U. S. 7,11, 85 L. ed. 6,10: 

We do not think that Congress intended to vest in 
the Board a virtually unlimited discretion to devise 
punitive measures, and thus to prescribe penalties or 
fines which the Board may think would effectuate the 
policies of the Act. We have said that this authority 
to order affirmative action does not go so far as to con¬ 
fer a punitive jurisdiction enabling the Board to in¬ 
flict upon the employer any penalty it may choose be¬ 
cause he is engaged in unfair labor practices even 
though the Board be of the opinion that the policies 
of the Act might be effectuated by such an order. * * * 

In that view, it is not enough to justify the Board’s 
requirements to say that they would have the effect of 
deterring persons from violating the Act. That argu¬ 
ment proves too much, for if such a deterrent effect is 
sufficient to sustain an order of the Board, it would be 
free to set up any system of penalties which it would 
deem adequate to that end. 

Having belatedly discovered that penalties may not be 
imposed without Congressional authorization, appellants 
now seek to sustain the suspension order by calling it some¬ 
thing else. But changing its name does not change its es¬ 
sential nature. As stated by Mr. Justice Sutherland in 
United States v. La Franca, 282 U. S. 568, 572, 75 L. ed. 
551, 555: 

No mere exercise of the art of lexicography can alter 
the essential nature of an act or thing; and if an ex¬ 
action be clearly a penalty it can not be converted into 
a tax by the simple expedient of calling it such. 

So here the attempt is made to change the nature of the 
act by attaching to it a new label. The complaint alleged 
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and the trial court found that the suspension order will 
cause appellees to lose many thousands of dollars. The 
complaint alleged and the trial court found that such loss 
will be irreparable. The maximum fine that can be imposed 
upon persons convicted of violating a regulation or order 
issued pursuant to the Second War Powers Act is very sub¬ 
stantially less than the loss that will result from this sus¬ 
pension order. From its nature as well as from its name, 
the Suspension Order is a penalty. Only in court does it 
become something else. If lawsuits can be won by the mere 
choice of a word, the art of lexicography has indeed reached 
a new plane in the science of the law. 

CONCLUSION. 

For the foregoing reasons the judgment below should be 
affirmed. 

Respectfully submitted, 


Robert E. Sher, 

Monroe Oppenheimer, 

412 Washington Building. 
Washington, D. C. 


I 


Joseph Wahrhaftig, 


William J. Dempsey, 

938 Bowen Building, 
Washington, D. C., 
Attorneys for Appellees. 


Russ Building, 

San Francisco, California, 
Of Counsel. 
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APPENDIX 


[R. 1] IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA. 

B. Simon Hardware Company, a Corporation and B. Simon 
Hardware Company, a Partnership, 808 Broadway, 
Oakland, California, Plaintiffs , 

vs. 

Donald M. Nelson, Chairman of the War Production 
Board; J. A. Krug, Program Vice-Chairman Thereof; 
William J. Logan, Director of the Distribution Bureau 
Thereof; Morris Verner, Acting Director of the Com¬ 
pliance Division Thereof; and J. Joseph Whelan 
Recording Secretary Thereof, Defendants. 

Amended Complaint for Injunction. 

Come now the plaintiffs and for their amended complaint 
in the above-entitled action and in support of the relief re¬ 
quested below allege: 

1. This is a civil cause in equity arising under the Con¬ 
stitution and laws of the United States and within the 
equity powers of the District Court of the United States for 
the District of Columbia. 

2. Plaintiff, B. Simon Hardware Company, the corpora¬ 
tion (hereinafter referred to as “plaintiff corporation”), 
was organized under the laws of the State of California, and 
has its principal office and place of business in the City of 
Oakland, California. 

Plaintiff, B. Simon Hardware Company, the partnership 
(hereinafter referred to as the “partnership”) was organ¬ 
ized as a limited partnership under the laws of the State of 
California on March 1, 1943. The partners are Louis 
Simon, Jacob Simon, Anna Simon, and Eva Simon, all of 
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whom reside in the City of Oakland, California. The princi¬ 
pal office and place of business of the partnership is in the 
City of Oakland, California. 

[R. 2] 3. The defendants are officers and employees of the 
War Production Board (hereinafter referred to as 
“WPB”)> an agency of the executive branch of the Gov¬ 
ernment of the United States of America, and are employed 
and can be found within the District of Columbia. They are 
described as follows: 

Donald M. Nelson is the duly appointed, qualified and act¬ 
ing Chairman of the War Production Board, appointed by 
the President pursuant to the provisions of Executive 
Order No. 9024, promulgated by the President on January 
16,1942. 

J. A. Krug is the duly appointed, qualified and acting 
Program Vice-Chairman of WPB. 

William J. Logan is the duly appointed, qualified and act¬ 
ing Director of the Distribution Bureau of WPB. 

Morris Verner is the duly appointed and qualified Acting 
Director of the Compliance Division of WPB. 

J. Joseph Whelan is the duly appointed, qualified and 
acting Recording Secretary of WPB. 

The foregoing defendants are sued because of acts which 
they individually and severally threaten to perform under 
the pretended authority of Section 2(a) of the Act of June 
28, 1940, Public Law 671, 76th Congress, 54 Stat. 676, as 
amended by the Act of May 31, 1941, Public Law 89, 77th 
Congress, and the Act of March 27, 1942, known as the Sec¬ 
ond War Powers Act, 1942, Public Law 507, 77th Congress, 
56 Stat. 177, 50 U. S. C. 633, and executive and administra¬ 
tive orders issued pursuant thereto, but which actions on 
the part of defendants are without legal authority and be¬ 
yond any powers which the defendants may have under the 
Constitution and laws of the United States. 

4. Plaintiff corporation has been engaged in the general 
hardware business in the City of Oakland, California, for 
more than thirty years. It [R. 3] has engaged in the busi¬ 
ness of distributing hardware to both retail and wholesale 



3 


purchasers. As part of its general hardware business it has 
bought, sold and otherwise dealt in precision tools and hand 
tools. The corporation has operated one of the largest, if 
not the largest, precision tool and hand tool departments 
on the Pacific coast. 

On or about March 1,1943, plaintiff corporation sold and 
transferred its business, property, assets and good will to 
a partnership consisting of Louis Simon, Jacob Simon, Anna 
Simon, and Eva Simon, and granted to such partnership the 
right to do business under the name of B. Simon Hard¬ 
ware Company. The said Louis Simon, Jacob Simon, Anna 
Simon and Eva Simon were and are the sole stockholders of 
the said plaintiff corporation. As part of the agreement of 
sale, the partnership assumed all of the liabilities of the cor¬ 
poration. Each of the partners executed a note payable to 
the corporation in payment for his or her share of the busi¬ 
ness and assets of the corporation. Since the date of such 
transfer, the hardware business has been operated by the 
partnership as successor to plaintiff corporation. 

During the year 1942 and during the first six months of 
1943, approximately 55% of the total sales of B. Simon 
Hardware Company consisted of hand tools, precision tools 
and other items used by war industries and their employees. 
During the year 1942, plaintiff corporation’s gross sales 
amounted to approximately $1,400,000, and during the first 
six months of 1943 the gross sales of the corporation and the 
partnership have continued at approximately the same rate. 

At the present time the partnership has outstanding or¬ 
ders amounting to almost $200,000 from customers for hand 
tools and precision tools, among which customers are the 
contractors for the Pacific Naval Air Base at Alameda [R. 4] 
California, and the United States Naval Air Base at Ala¬ 
meda County, California, the United States Navy Purchas¬ 
ing Office at Oakland, California, the United States Coast 
Guard, the Moore Dry Dock Company at Oakland, Cali¬ 
fornia, and a large number of individual workers employed 
in war industries in the Oakland area. 

B. Simon Hardware Company is the exclusive sales 
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agency in the Oakland, California area for tools manu¬ 
factured by the following companies: 

Brown & Sharpe Co. 

International Tool Company 

Walker Turner Co. 

Sargent & Co. 

Sandrick Saw & Tool Co. 

Pacific Indicators Co. 

As the result of years of continuous, conscientious serv¬ 
ice, B. Simon Hardware Company has built up a large and 
profitable business and has enjoyed, and the company con¬ 
tinues to enjoy, the good will of many thousands of custo¬ 
mers, as well as the good will of and satisfactory relations 
with its many suppliers and principals. This good will of 
its suppliers, principals, and customers has a monetary 
value of thousands of dollars. 

5. Section 2(a)(5) of Title III of the Second War Pow¬ 
ers Act provides criminal penalties for wilful violation of 
the Act or of any rule, regulation or order issued there¬ 
under. Section 2(a)(6) of Title III of the Second War 
Powers Act confers jurisdiction upon the District Courts of 
the United States to enjoin any violation of such Act or of 
any rule, regulation, order or subpoena issued thereunder. 

The defendants herein, without any authority of law, have 
set up a third method of enforcing sanctions against alleged 
violators of the rules, regulations or orders of WPB, i.e., 
by the imposition of so-called “administrative penalties.’* 
Priorities Regulation No. 1, which was promulgated by the 
Director of Industry Operations of WPB on December 23, 
1941, contains the following provision: 

[R. 5] “944.18. Violations and Penalties. Any per¬ 
son who violates any provision of this Regulation or any 
i other rule, regulation or Order of the War Production 
Board, or who, by. any statement or omission, wilfully 
i falsifies any records which he is required to keep, or who 
otherwise wilfully furnishes false or misleading infor¬ 
mation to the Director of Industry Operations or to the 
War Production Board, and any Person who obtains a 
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delivery, an allocation of Material or a preference rat¬ 
ing by means of material and wilful, false or misleading 
statement, may be prohibited by the Director of Indus¬ 
try Operations from making or obtaining further de¬ 
liveries of Material under priority control and may be 
deprived of further priorities assistance. The Director 
of Industry Operations may also take any other action 
deemed appropriate, including the making of a recom¬ 
mendation for prosecution under Section 35 (A) of the 
Criminal Code (18 U.S.C. 80).” 

No act of Congress then in effect or since enacted author¬ 
izes any such procedure. 

WPB’s manner of handling alleged violations of its rules, 
regulations or orders is as follows: 

Whenever a field investigator of WPB comes to the con¬ 
clusion that a person has violated any rule, regulation or 
order of WPB, a letter is written to such person stating that 
an investigation has disclosed that the person had violated 
the WPB regulations in certain respects. The letter notifies 
the person that the matter will be presented to a Compliance 
Commissioner of WPB for his recommendations as to the 
imposition of administrative penalties. The person is ad¬ 
vised that he has the option of making any statement he may 
care to make concerning such charges either by letter or at 
a “meeting” with the Compliance Commissioner and repre¬ 
sentatives of the Compliance Division. 

At such “meeting”, the alleged violator is presumed to be 
guilty as charged and the burden is placed upon him of 
establishing his innocence to the satisfaction of the Com¬ 
pliance Commissioner. The meetings are very informal in 
character; no witnesses are sworn; established rules of pro¬ 
cedure before administrative bodies are not followed. At 
the conclusion of the [R. 6] meeting, the Compliance Com¬ 
missioner makes his recommendations, which may be either 
(1) that the charges be dismissed, (2) that a Suspension 
Order be issued prohibiting the company or individual from 
receiving, processing, using, delivering, or dealing in any 
material or product the supply, distribution, use, or produc¬ 
tion of which is governed or limited by any order of WPB 
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or (3) that the matter be referred to the Department of Jus¬ 
tice for the institution of the criminal proceedings. No 
rules and regulations have been adopted by WPB formaliz¬ 
ing the procedure to be followed at * ‘meetings’’ before a 
Compliance Commissioner. 

If a Suspension Order is issued, notice thereof is given 
to all companies who supply the respondent with materials 
or products that are under priority control, and such sup¬ 
pliers are instructed to withhold further shipment of any 
such materials or products to the respondent until expira¬ 
tion of the time specified in the Suspension Order. All sus¬ 
pension orders are published in the Federal Register. As 
a result of such action, a respondent’s source of supply is 
effectively curtailed or shut off. 

A person affected by the provisions of a suspension order 
may appeal to the Chief Compliance Commissioner of WPB. 
The Director of the Compliance Division or the Regional 
Compliance Chief may file an answer to the appeal. The 
Chief Compliance Commissioner may authorize oral argu¬ 
ment and after a review of the record in the case in the light 
of the appeal, the Chief Compliance Commissioner may 
grant or deny the appeal, and “his decision thereon shall be 
final”. WPB’s “Rules and Procedures Governing Appeals 
From Suspension Orders” is attached hereto and identified 
as “Exhibit 1”. 

6. On February 16,1943, plaintiff corporation received by 
registered mail from the Regional Compliance Chief of Re¬ 
gional Office 10 of WPB, one of the so-called “charging 
letters” described in paragraph 5 above. A copy of such 
letter is attached hereto and marked “ Exhibit 2”. In the 
same envelope there was enclosed a mimeographed sheet 
entitled “Information [R. 7] as to Meetings Before the 
Compliance Commissioner”, a copy of which is attached 
hereto and marked “Exhibit 3”. 

Upon receipt of the letter, plaintiff corporation advised 
the Regional Compliance Chief that it would like an oppor¬ 
tunity to appear in person at a “meeting” with the Compli¬ 
ance Commissioner and representatives of the Compliance 
Division and demonstrate that the charges contained in the 
letter are without foundation. Such a “meeting” was held 
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in San Francisco, California, on March 8th and 9th, 1943, 
before W. B. Owens, Compliance Commissioner. At such 
meeting plaintiffs introduced evidence which demonstrated 
clearly and conclusively that not only were they not guilty 
of any wilful violation of any WPB rule, regulation or 
order, but that they had not violated any such rule, regula¬ 
tion or order at all. No attempt was made by representa¬ 
tives of WPB to substantiate their charges, but plaintiffs 
were required to demonstrate that the charges were not well 
founded. In spite of the showing made, plaintiffs did not 
succeed in overcoming the presumption of guilt which ap¬ 
parently attaches to the filing of any such charges by repre¬ 
sentatives of the Compliance Division of WPB, for on April 
8,1943, the Compliance Commissioner made his report and 
recommendations in which he “ found ” that plaintiff corpo¬ 
ration was guiltv of wilful violation of WPB regulations and 
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orders in three respects and recommended that plaintiff 
corporation be prohibited from selling, delivering, ordering, 
receiving, or otherwise dealing in: woodworking and/or 
metal-working hand service tools, precision tools, brass 
nuts, screws and washers, for a period of eighteen months. 

7. On or about May 26,1943, WPB, over the signature of 
defendant J. Joseph Whelan, Recording Secretary, issued 
a so-called Suspension Order being identified as Suspension 
Order S-301, said Order appearing in the Federal Register 
of May 28, 1943, and by its terms becoming effective May 
28, 1943. A copy of Suspension Order S-301 is annexed 
hereto as “Exhibit 4” and is made a part hereof by refer¬ 
ence. 

[R. 8] Said Order recites alleged violation by plaintiff 
corporation of Preference Rating Order P-100 alleged to 
have occurred from March 31,1942, to October 15,1942; and 
alleged violations by plaintiff corporation of Priorities Reg¬ 
ulation No. 3, which are alleged to have occurred from Sep¬ 
tember 10, 1942, to September 25, 1942. Said Suspension 
Order S-301 was issued pursuant to the purported authority 
of Section 944.1S of Priorities Regulation No. 1, which is set 
forth in Paragraph 5 of this complaint. 

8. Suspension Order S-301 prohibited plaintiff corpora¬ 
tion, its successors and assigns, from ordering, receiving or 
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accepting delivery of certain hand tools and precision in¬ 
struments for a period of four months, and also prohibited 
plaintiff corporation, its successors and assigns, from sell¬ 
ing, delivering, or otherwise disposing of any such tools and 
precision instruments as it had on hand except as specif¬ 
ically authorized by the Regional Director of the San Fran¬ 
cisco Regional Office of WPB. 

9. On the effective date of said Suspension Order S-301, 
to-wit, May 28,1943, plaintiffs filed with the Chief Compli¬ 
ance Commissioner, in accordance with Section 1.13 of 
WPB’s “Rules and Procedure Governing Appeals from 
Suspension Orders” an appeal from said Suspension Order 
S-301; and at the same time plaintiffs filed with the Chief 
Compliance Commissioner an application for a stay of said 
Suspension Order pending determination of the appeal. A 
stay was granted by the Chief Compliance Commissioner 
on May 29, 1943. Thereafter briefs were filed and oral 
argument had before the Chief Compliance Commissioner, 
who on July 23, 1943, informed plaintiffs that he had di¬ 
rected that Suspension Order S-301 of May 26, 1943, be 
amended so that for the six months’ period beginning 
August 1,1943, the plaintiff corporation, its successors and 
assigns, be prohibited from receiving or accepting delivery 
of wood-working hand service tools, metal-working hand 
service tools, precision tools, cutting tools for metal, elec¬ 
tric tools and mechanics tool boxes and tool cases in excess 
of a cost to plaintiffs of $15,000 per month; and that [R. 9] 
for a like period plaintiff corporation, its successors and as¬ 
signs, be prohibited from selling, delivering or otherwise 
disposing of such hand tools and precision instruments in 
excess of receipts to plaintiff of $15,000 per month. This 
communication from the Chief Compliance Commissioner, a 
copy of which is attached as “Exhibit 5”, informed plain¬ 
tiffs that the stay of execution of Suspension Order S-301 
of June 2,1943, shall be of no force or effect after July 31, 
1943. 

% 

10. No administrative remedy other than the appeal pro¬ 
vided for by the “Rules and Procedures Governing Appeals 
from Suspension Orders” referred to above, is available. 
Such Rules provide that the decision of the Chief Compli- 
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ance Commissioner shall be final. Consequently, plaintiffs 
have exhausted all administrative remedies that are avail¬ 
able to them. 

11. Plaintiffs allege that they have not, wilfully or other¬ 
wise, violated any WPB rule, regulation or order and that 
in all of their activities they have sought carefully to ob¬ 
serve the spirit as well as the letter of all applicable WPB 
rules, regulations and orders. Plaintiffs allege further that 
if there have been any minor infractions of any applicable 
WPB rules, regulations or orders, such infractions have 
been unintentional and inadvertent and have arisen from 
the complexity and ambiguity of the large number of WPB 
rules, regulations or orders to which plaintiffs are subjected. 

12. During the first six months of 1943, the total sales at 
wholesale by B. Simon Hardware Company of tools of the 
type covered by the Suspension Order amounted to approxi¬ 
mately $265,000, and the retail sales of such tools during 
such period amounted to approximately $160,000. Plaintiffs 
allege, on information and belief, that but for the Suspen¬ 
sion Order, their wholesale and retail sales of tools of the 
type covered by the Suspension Order during the six 
months ’ period beginning August 1, 1943, would be at least 
as great as in the first six months of 1943. 

[R. 10] Large amounts of goods of the type covered by the 
Suspension Order are now under order with suppliers and 
manufacturers. Substantial quantities are in transit for 
delivery to plaintiffs, for which plaintiffs are obliged to pay. 

13. If the Suspension Order is made effective, for the 
period of its operation: 

(a) Plaintiffs will be prevented from purchasing and 
consequently from selling at least $300,000 worth of tools 
which they would otherwise have been able to sell; 

(b) Outstanding orders for large quantities of hand tools 
and precision tools to be supplied to such customers of the 
plaintiffs as the Navy, Coast Guard, Moore Dry Dock Com¬ 
pany, and other industries and individuals engaged in war 
work, will have to be cancelled; 
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(c) The inability to accept orders for and make delivery 
of tools of the type covered by the Suspension Order as 
needed by plaintiffs 9 customers, who have heretofore relied 
upon plaintiffs as their dependable source of supply, will 
result in an additional loss of business closely related to the 
tool business of approximately 3o% of its total business. 

(d) Since the fixed charges and operating expenses will 
continue at approximately the same rate, the loss of busi¬ 
ness described in the preceding paragraphs will confront 
the plaintiffs with the alternative of operating at a loss or 
going out of business altogether; 

(e) Because of the limitations on receipts and sales set 
forth in the Suspension Order, plaintiffs are in grave danger 
of losing their exclusive agency contracts with the firms 
named in Paragraph 3 hereof; 

(f) The good will of their customers and of their sup¬ 
pliers, which plaintiffs have conscientiously built over the 
past generation, will be severely impaired if not destroyed. 

' For the foregoing reasons, plaintiff partnership will 
sustain a loss in gross profits of at least $100,000, and will 
sustain an additional [R. 11] loss not susceptible of exact 
calculation but which plaintiffs estimate will amount to at 
least $100,000 through the loss of the good will of their cus¬ 
tomers and suppliers. 

14. If plaintiffs are able to remain in business throughout 
the period of the Suspension Order, they will not be able to 
reestablish their justly merited high position in the indus¬ 
try at the termination thereof. Because of delays in ship¬ 
ments of tools, and because of the dislocation of their rela¬ 
tions with their suppliers and customers, it will take from 
6 to 18 months after the termination of the Suspension 
Order for plaintiffs to obtain delivery of tools needed for 
resumption of their normal business. This will result in a 
further irreparable monetary loss, the amount of which 
plaintiffs are unable to determine. 

i 15. If the partnership sustains the loss described in para¬ 
graph 13 or is further injured as described in paragraph 
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14, the assets of plaintiff corporation will be substantially 
lessened if not totally destroyed. 

16. The damage and injury to plaintiffs from the opera¬ 
tion and enforcement of said Suspension Order S-301 is not 
only immediate but is irreparable. There is not only no 
adequate remedy at law by which plaintiffs could be com¬ 
pensated for the money damages which will be suffered by 
them, but there is no way in which they can be restored to 
their present rightful position if said Suspension Order 
S-301 is enforced. 

17. The action of the defendants, their agents, attorneys, 
employees and subordinates in issuing and threatening to 
enforce said Suspension Order is arbitrary and capricious 
and without warrant in the law for the following reasons: 

(a) The issuance and enforcement of the said Suspension 
Order is clearly an attempt to impose an “administrative 
penalty” for alleged past violations of rules, regulations 
and orders of the War Production Board [R-. 12] and neither 
the Congress nor the President has purported to delegate to 
the defendants or to any other officers, employees, agents, 
or attorneys of the WPB the power to impose administra¬ 
tive penalties for alleged past violations of its rules, regu¬ 
lations and orders. The only lawful procedure for the 
enforcement of the rules, regulations and orders is pro¬ 
vided in Sections 2(a)5 and 2 (a)6 of Title III of the Second 
War Powers Act, and is limited to civil or criminal proceed¬ 
ings in the district courts of the United States. 

(b) The procedure followed by WPB in imposing such 
“administrative penalties” does not provide for any 
method whereby persons whose rights will be injured and 
whose property will be taken by action of the defendants 
may be given an opportunity for a full and fair hearing; 
nor have these plaintiffs been afforded such opportunity. 
Such denial of a full and fair hearing constitutes a violation 
of the due process clause of the Fifth Amendment of the 
Constitution of the United States. 

(c) The action of the defendants in issuing the Suspen¬ 
sion Order is arbitrary and capricious and wholly without 
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evidence to support it. Plaintiffs have not violated any 
rule, regulation or order of WPB, wilfully or otherwise. 

(d) The regulations and orders which it is claimed were 
violated by plaintiffs are vague and indefinite and provide 
no ascertainable standard of conduct that it was possible 
for plaintiffs to know; the imposition of a penalty for al¬ 
leged violation of such regulations and orders constitutes 
a denial of due process. 

I (e) Preference Rating Order No. P-100 and Priorities 
Regulation No. 3 insofar as applicable to the Suspension 
Order are not authorized by Title III of the Second War 
Powers Act, in that they delayed, rather than expedited, 
the effective use of materials needed in the war effort. 

(f) Preference Rating Order No. P-100, upon which one 
of the [R. 13] two charges against plaintiffs is based, was 
revoked by Order of WPB on or about April 3,1943, without 
any reservation as to the disposition of pending cases; be¬ 
cause of such revocation without reservation, it can no 
longer serve as a basis for the imposition of any penalty, 
administrative or otherwise, against plaintiff on that 
charge; and since the so-called suspension is expressly 
predicated upon two charges, one of which cannot be sup¬ 
ported, the proposed Suspension Order must fall in its 
entirety. 

1 18. As soon as the Suspension Order is made effective, 
the injury and damage to plaintiffs described in this com¬ 
plaint will begin. 

, Wherefore, It Is Respectfully Prayed: 

1 1. That this Honorable Court immediately issue a tem¬ 
porary restraining order restraining the defendants, their 
agents, attorneys and/or subordinates from enforcing said 
Suspension Order against the plaintiffs or from doing any 
other act or thing in furtherance thereof which will pre¬ 
vent plaintiffs from buying, selling, delivering, ordering, 
receiving or otherwise dealin g in materials or supplies sub¬ 
ject to priority control by WPB pending further action 
of this Court 
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II. That process issue against the defendants requiring 
them to answer this Complaint. 

III. That after notice and hearing, the Court enter a 
preliminary injunction in the same terms as the temporary 
restraining order [R. 14] to remain in effect until final de¬ 
termination on the merits of this controversy. 

IV. That upon final hearing this Court enter an order and 
decree enjoining the defendants permanently from doing 
or threatening to do any of the acts complained of. 

V. That this Court grant plaintiffs such other and fur¬ 
ther relief as it may deem to be just and necessary. 

B. SIMON HARDWARE COMPANY, a corporation 

B. SIMON HARDWARE COMPANY, a partnership 
By Their Attorneys, 

JOSEPH WAHRHAFTIG, 

Russ Building, 

San Francisco, California. 

ROBERT E. SHER, 
Washington Building, 
Washington, D. C. 

DEMPSEY AND KOPLOYITZ, 

938 Bowen Building, 

Washington, D. C. 

By Morris Miller. 

August, 1943 

[R. 15] City of Washington, 

District of Columbia, ss: 

Robert E. Sher, being duly sworn, says: 

I am one of the attorneys for the plaintiffs in above- 
entitled action. All of the plaintiffs are residents of the 
State of California and are absent from the District of 
Columbia. I have read the foregoing Amended Complaint 
for Injunction and know the contents thereof, and am in¬ 
formed and believe that the allegations thereof are true. 

The sources of my information and the grounds of my 
belief are statements made and correspondence submitted 
to me by officers and employees of the plaintiff corpora- 
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tion and by members and employees of the plaintiff part¬ 
nership, and my examination of the records, papers, and 
report of the proceedings before the Compliance Commis¬ 
sioner of the War Production Board. 

I ROBERT E. SHER. 


i Subscribed and sworn to before me, a Notary Public 
in and for the District of Columbia this 21st day of August, 


1943. 


HARRY 0. CLEM, 
Notary Public. 


[R. 16] Exhibit 1. i 

Rules and Procedures Governing Appeals from Suspension 

Orders 

Section 1. Appeals by Respondents. 

! .01 Any person or corporation affected by the provisions 
of a Suspension Order may appeal from any or all of the 
provisions of such order to the Chief Compliance Commis¬ 
sioner of the War Production Board. 

.02 The appeal shall be made in writing and must be sub¬ 
mitted within thirty days from the date of issuance of the 
Suspension Order, provided, however, the Chief Compli¬ 
ance Commissioner may in his discretion permit the filing 
of an appeal at any time during the effective period of 
the Suspension Order. 

.03 The respondent will file a signed original and two 
copies of the appeal with the Chief Compliance Commis¬ 
sioner, Room 4611, Social Security Building, War Produc¬ 
tion Board, Washington, D. C. The Chief Compliance 
Commissioner will furnish copies of the appeal to the Direc¬ 
tor of the Compliance Division and the appropriate Re¬ 
gional Compliance Chief. 

! .04 The appeal shall set forth the points relied upon by 
the respondent for relief from the provisions of the Sus¬ 
pension Order together with the arguments advanced in 
opposition to the findings. The appeal may also set forth 
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the effect of the Suspension Order upon the respondent's 
operations. The Chief Compliance Commissioner will not 
consider arguments bearing on the policy embodied in the 
orders or regulations which the respondent has been found 
to have violated. 

.05 The Director of the Compliance Division or the Re¬ 
gional Compliance Chief who issued the letter charging the 
violation upon which the Suspension Order was based may 
within fifteen days from the receipt of an appeal file with 
the Chief Compliance Commissioner an answer to the ap¬ 
peal. A copy of any such answer shall be furnished the 
respondent, and within five days from the receipt of the 
answer, respondent may file with the Chief Compliance 
Commissioner a reply. The Chief Compliance Commis¬ 
sioner may in his discretion require the filing of an answer 
within a shorter period of time. 

.06 The Chief Compliance Commissioner may after the 
filing of an appeal permit the appellant to appear before 
him and make an oral presentation of his appeal. The 
Director of the Compliance Division will be notified of 
any meeting and a representative of the Compliance Divi¬ 
sion will be permitted to attend the present the views of 
the Division. 

.07 The Chief Compliance Commissioner, after a review 
of the record in the case in the light of th<e appeal, the 
answer and the reply will either grant or deny the appeal 
in whole or in part, and his decision thereon shall be final. 

Section 2. Stays Pending Appeal. 

.01 Pending the determination of an appeal, the Chief 
Compliance Commissioner may in his discretion stay the 
provisions of a Suspension Order. An application for 
a stay must be made in writing to the Chief Compliance 
Commissioner. 

Section 3. Deputy Chief Compliance Commissioner. 

.01 The Chief Compliance Commissioner may assign cases 
to his Deputy who shall be authorized to exercise any and 

2 b 
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all of the powers of the Chief Compliance Commissioner 
with respect to the cases so assigned. 

The foregoing rules and procedures are prescribed pur¬ 
suant to the authority vested in the Chief Compliance Com¬ 
missioner by the Chairman of the War Production Board 
under date of November 18, 1942. 

i WALTER H. FOSTER, 

Chief Compliance Commissioner, 
War Production Board. 

[R. 17] Exhibit 2. 

War Production Board 
Regional Office (10) 

1355 Market Street 
San Francisco, Calif. 

February 15, 1943. 

Office of Regional Director. 

Registered Mail. 

Return Receipt Requested. 

Simon Hardware Company, 

808-824 Broadway, 

Oakland, California. 

Gentlemen : 

An investigation conducted by this office discloses that 
you have committed violations of Preference Rating Order 
P-100, Priorities Regulation No. 1, Priorities Regulation 
No. 3, and General Preference Order M-36, issued by the 
War Production Board, in the following respects: 

| (1) From March 31, 1942, to October 15, 1942, both 

inclusive, you applied or extended A-10 ratings, under 
Preference Rating Order P-100, to purchase orders to 
obtain materials having a value of approximately $331,- 
900.24 in excess of the amounts for which these ratings 
had been extended to you. The improper extension by 
you of these A-10 preference ratings to obtain excessive 
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deliveries of materials constituted violations of para¬ 
graphs (f)(2)(h) of Preference Rating Order P-100, 
as amended February 10, 1942, and Section 944.11 of 
Priorities Regulation No. 1. 

(2) From September 10,1942, to September 25,1942, 
both inclusive, you applied and extended AA-2 prefer¬ 
ence ratings to your suppliers on purchase orders for 
approximately 26,772 hand tools and precision instru¬ 
ments, as specified in more detail in the statement an¬ 
nexed hereto, marked “Schedule A,” and by this ref¬ 
erence made a part hereof. Inasmuch as the person 
applying and extending this preference rating to you 
did not accompany same with a purchase order for any 
specific kinds and quantities of materials, and since 
you were not required to deliver any materials pur¬ 
suant to an AA-2 rating, the extension by you of said 
rating to your suppliers was unauthorized. These acts 
constituted violations of paragraph (b) (2) of Priori¬ 
ties Regulation No. 3, as amended June 10, 1942. 

[R. 18] (3) On or about July 29,1942, you applied and 
extended an A-l-a preference rating to four purchase 
orders for brass nuts, screws and washers, having a 
value of approximately $5,313.81 as specified in more 
detail in the statement annexed hereto, marked “Sched¬ 
ule B,” and by this reference made a part hereof, which 
exhibit is in four parts. You certified to your sup¬ 
pliers and to the War Production Board on each of 
said purchase orders that you had orders for these 
materials carrying ratings of A-l-a or higher, whereas, 
in truth and fact you had no A-l-a ratings to cover 
your said purchase orders. Deliveries of these mate¬ 
rials were subsequently made and received by you. 
The aforesaid misrepresentations and the obtaining of 
delivery of said materials upon said material, wilful, 
false or misleading certifications constituted violations 
of Section 944.18 of Priorities Regulation No. 1. 

(4) From February 4,1942, to October 19,1942, both 
inclusive, you sold on purchase orders not bearing pref¬ 
erence ratings of A-l-j or higher, or pursuant to' a 
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proper certification, approximately 1,515 pounds of 
Manila cordage, having a value of approximately 
$417.50, as specified in more detail in the statement 
i annexed hereto, marked “Schedule C,” and by this 
reference made a part hereof. These acts constituted 
violations of paragraph (e)(3) of General Preference 
Order M-36, as amended December 19, 1942, and para¬ 
graph (e)(2)(iii)(a) of said order, as amended July 
4, 1942. 

You are hereby notified that this matter will be pre¬ 
sented to a Compliance Commissioner of the War Produc¬ 
tion Board for his recommendations as to the imposition 
of administrative penalties against you. Any statement 
that you may wish to make concerning these charges will 
be given careful consideration by the Compliance Com¬ 
missioner. The statement may be made at any time prior 
to February 25, 1943, by a letter addressed to the Com¬ 
pliance Commissioner, War Production Board, 1355 Mar¬ 
ket Street, San Francisco, California, or at a meeting with 
the Compliance Commissioner and representatives of the 
Compliance Division. This meeting may be held at the 
offices of the War Production Board, located at 1355 Market 
Street, San Francisco, California. After consideration of 
the charges and your statement of explanation, if any, the 
Compliance Commissioner will make such recommendations 
as he deems appropriate. The Compliance Commissioner 
may recommend a Suspension Order be issued against you 
withholding priorities assistance from you and prohibiting 
you from receiving, processing, using, delivering, or deal¬ 
ing in any material or product the supply, distribution, use, 
or production of which is governed or limited by any order 
of the Director General for Operations. The Compliance 
Commissioner may also recommend that this matter be 
referred to the Department of Justice for the institution 
of criminal proceedings against. A memorandum contain¬ 
ing information as to meetings with the Compliance Com¬ 
missioner is enclosed herewith. 

If a meeting with the Compliance Commissioner is de¬ 
sired, please advise Mr. Donald Renshaw, Regional Com- 
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pliance Chief, War Production Board, 1355 Market Street, 
San Francisco, California, and arrangements will be made. 
Very truly yours, 

(Signed) DONALD RENSHAW, 

Regional Compliance Chief. 

Enclosure. 

[R. 19] Schedule A 

Improper Extensions by B. Simon Hardware Company from September 10,1942 
to September 25,1942 of AA-2 Preference Ratings for Hand Tools and Precision 
Tools 


Amt. of 
Tools 

Order No. Source Ordered 

2262-3 Crescent Tool Co. (c/oSloss& Brittain) 528 
2432-2 Cincinnati Tool Co. “ “ “ 432 

2275-2 Greenfield Taps & Die “ “ “ 450 

2333-2 Klein Company “ “ “ 504 

2266-2 Millers Falls “ “ “ 1262 


2264-2 North Bros. 


“ “ “ 945 


2280-2 Stanley Tools 
2262-2 J. Wiss & Son 
2292-2 American Optical Co. 

3154-2 Austin Bros. 

2294-2 F. Brais Co. 

2282-2 Brown & Sharpe- 


384 
500 pr 
72 pr 
228 pr 
432 
2459 


3088-2 C. Drew Co. 12 

2261-2 Diamond Calk Horseshoe Co. 1134 

3152-2 Diamond Calk Horseshoe Co. 250 

2277-2 Empire Level Mfg. Co. 250 

2281-2 General Hdwe. Co. 864 pr 


2262-2 H. Gerstner & Sons. 72 

2276-2 Henry L. Hanson. 100 

2273-2 Intemat’l. Tool Co. 50 sets 

2276-2 Kennedy Mfg. Co. 126 

2273-2 Lufkin Rule Co . 4310 

2485-2 Lyon Metal Products. 300 

2270- 2 Mayhew Steel Products. 1504 

2271- 2 Plumb Tool Co. 3011 


2269-2 

2278- 2 

2279- 2 
2272-2 
2291-2 


Boesch & Spears.. 

Sargent & Co. 

Seymour Products. 

J. Swan Co. 

L. S. Starrett. 


350 pr 
200 
200 
120 
4039 


Item 

Pliers, snips, etc. 
Spring clamps 
Tap wrenches 
Pliers 

Gauges, micrometers, 
etc. 

Wrenches, handdrills, 
etc. 

Planes & squares 
Snips 

Flash goggles 
Klein pliers 
Scribers 

Calipers, micrometers, 
etc. 

Spikes & prickers 
Diamalloy wrenches 

a a 

Al uminum Levels 
Protractors, gauges & 
rules 
Boxes 

Micrometers 


Tool Boxes 

Guages, calipers, pro¬ 
tractors, etc. 

Tool Boxes 
Hammers & screw 
drivers 

Punches, wrenches, 
hammers, etc. 

Vice grip pliers 
Squares 

Self-chalking lines 
Slicks and chisels 
Micrometers, calipers, 
dividers, levels, 
gauges, rules, pro- 


2274-2 Vaughn, Bushnell. 

2268-2 Wilde Drop Forge Tool Co. 
2265-2 Forged Steel Products. 


tractors, etc. 

160 Hammers and rivet 

sets 

150 Pliers & wrenches sets 

1374 pr Diagonals & pliers 


Total 


26,772 
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{R. 20] Schedule B 

Purchase Orders Nos. 9035, 9037, 9039 and 9041 Wherein B. Simon Hardware 
Company Improperly Applied and Falsely Certified to A-l-a Preference Ratings 

Part I 


Priority 
Purchase Order 


B. Simon Hardware Co. 


i 

09035 


Machine Shop Suppliers—Mechanics Tools 
Builders Hardware 

808-824 Broadway, Oakland, Calif. 


To Phoell Manufacturing Company 
5700 Roosevelt Road, Chicago, Ill. 


Date July 2§, 1942 


Number Quantity Price Amount 

4000 only 3/8-16 Brass Semi-Finish Hex Nuts 
600 “ 7/16-14 Ditto 

5000 “ 1/2-13 

2000 “ 3/4-10 

500 * 7/8-9 

500 “ 1-8 “ 

Note: Word “Stock” in 

Lipkin’s handwriting 

End Use Classification: DP 

“I Certify that this material will be used (or sold for use) on orders carrying 
ratings of A-l-a or higher, covered by contract numbers, for which we have 
Preference Ratings to cover.” 

Signed—Sidney Lipkin 
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[R. 21] 


Part II 


Priorit: 

Purchase 


(Jrder 


09037 


B. Simon Hardware Co. 

Machine Shop Supplier—Mechanics Tools 
Builders Hardware 

808-824 Broadway, Oakland, Calif. 

Date July 29, 1942 


To Pheoll Manufacturing Company 

5700 Roosevelt Road, Chicago, Illinois 


Number 


Quantity 


Price 


Amount 


15000 only 6/32 Hex. Brass Machine Screw Nuts—Bulk 
15000 ‘ 8/32 Ditto 

10/32 
10/24 
1/4-20 
5/16-18 
3/8-16 

1/4-20 x 1/4 Rd. Hd. Brass Machine Screws—Bulk 


15000 

15000 

30000 

30000 

30000 

15000 


a 

a 

u 


15000 

“ 3/4x1/4-20 

Ditto 

15000 

“ 1 x 1/4-20 

U 

15000 

* 11/2x1/4-20 

a 

15000 

“ 5/16-18x3/4 

a 

15000 

“ 5/16-18x1 

u 

15000 

* 5/16-18x1 

a 

End Use Classification: DP 



Note “Stock” in handwriting 
of Lipkin. 

“I Certify that this material will be used (or sold for use) on orders carrying 
ratings of A-l-a or higher for which we have preference ratings to cover.” 

Signed- - 


(R. 22] 


Partlll 


Priorit: 

Purchase 


Urd 


er 


09039 


B. Simon Hardware Co. 

Machine Shop Supplies—Mechanics Tools 
Builders Hardware 


To Pheoll Manufacti 
5700 Roosevelt 


Number 


808-824 Broadway, Oakland, Calif. 

Date July 29, 1942 

Company 
, Chicago, Ill. 

Quantity 


Price 


Amount 


Merchandise as per attached list 


End Use Classification: DP 


Note: Word “Stock” in Lipkin's 
handwriting 


“I Certify that this material will be used (or sold for use) on orders carrying 
ratings of A-l-a or higher for which we have Preference Ratings to cover.” 

Signed—Sidney Lipkin. 
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[R. 23] B. Simon Hardware Co. 

Charles L. Lewis 

i Pbeoll Mfg. Co. 

50 gro. 6/32 x 1/2 Rround Head Brass Machine Screws—Package 


50 

U 

6/32 x 3/4 

Ditto 




25 

u 

6/32 x 1 

a 





50 

u 

8/32 x 1/2 

a 





50 

a 

8/32 x 3/4 

a 





50 

a 

8/32 x 1 

a 





25 

a 

8/32x134 

a 

10 gro. 

5/16-18 x 2 Flat Hd. Brass Mach. Screws 

25 

a 

8/32 x 134 

a 

5 

a 

5/16-18 x 234 

Ditto 

50 

a 

10/32 x 1/2 

a 

10 

a 

3/8-16 x 34 

a 

50 

u 

10/32 x 3/4 

a 

10 

u 

3/8-16 x 3/4 

a 

50 

a 

10/32 x 1 

a 

20 

a 

3/8-16 x 1 

a 

25 

a 

10/32x134 

a 

10 

a 

3/8-16x134 

a 

25 

a 

10/32 x 1H 

a 

10 

u 

3/8-16x134 

a 

10 

u 

10/32 x 2 

a 

10 

a 

3/8-16 x 2 

u 

50 

u 

10/24 x 1/2 

a 

5 

u 

3/8-16 x 234 

u 

50 

a 

10/24 x 3/4 

a 

20 

a 

10/24 x 34 

u 

50 

a 

10/24 x 1 

a 

20 

a 

10/24 x 3/4 

u 

25 

a 

10/24x134 

a 

20 

a 

10/24 x 1 

a 

25 

a 

10/24 x 134 

a 

20 

a 

10/24 x 134 

a 

10 

a 

10/24 x 2 

u 

10 

u 

10/24 x 134 

u 

25 

a 

1/4-20 x 2 

a 

5 

a 

10/24 x 2 

a 

25 

a 

1/4-20 x 2H 

a 





25 

u 

1/4-20 x 3 

a 





25 

a 

5/16-18 x 134 

a 





25 

a 

5/16-1$ x 134 

a 





25 

a 

5/16-18 x 2 

a 





25 

a 

5/16-18 x 234 

a 





25 

a 

5/16-18 x 3 

a 





25 

u 

5/16-18 x 34 

a 





25 

a 

5/8-16 x 134 

a 





25 

a 

3/8-16x134 

a 





25 

a 

3/8-16 x 2 

a 





25 

a 

3/8-16 x 234 

a 





25 

a 

3/8-16 x 3 

a 





25 

a 

3/8-16 x 34 

u 






20 “ 6/32 x 34 Flat Hd. Brass Machine Screws—Package 

20 “ 6/32x3/4 Ditto 

20 “ 6/32x1 

20 “ 8/32 x34 

20 “ 8/32x3/4 

20 “ 8/32x1 * 

10 “ 8/32 x 134 

10 “ 8/32 x 134 “ 

20 “ 10/32 xH 
20 “ 10/32x3/4 
20 “ 10/32x1 
20 “ 10/32 x 134 
10 « 10/32 xl34 
5 “ 10/32x2 
40 “ 34-20 x 34 
40 “ 34-20 x 3/4 
40 “ 34-20 x 1 

20 “ 34-20 x 134 

10 “ 34-20 x 2 Flat Hd. Brass Mach. Screws 
5 “ 34-20 x 234 Ditto 
20 * 5/16-18 x 33 
40 “ 5/16-18x3/4 
40 “ 5/16-18x1 “ 

10 “ 5/16-18x134 “ 

10 « 5/16-18 x 134 • 
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[R. 24] 


Part IV 

Priority 
Purchase Order 


09041 


B. Simon Hardware Co. 

Machine Shop Supplies—Mechanics Tools 
Builders Hardware 

808-824 Broadway, Oakland, Calif. 


To Pheoll Manufacturing Company 
5700 Roosevelt Road, Chicago, Ill. 


Date July 29, 1942 


Number Quantity Price Amount 

200 lbs 5/16* Brass Washers in bulk 


200 lbs 3/18' 

Ditto 

200 lbs 1/2' 

a 

200 lbs 5/8' 

u 

100 lbs 3/4' 

a 

50 lbs 1' 

a 


Note: Word “Stock” in 

Lipkin’s handwriting 

End Use Classification: DP 


“I Certify that this material will be used (or sold for use) on orders carrying 
ratings of A-l-a or higher for which we have Preference Ratings to cover.” 

Signed—Sidney Lipkin. 


[R. 25] 2-18075 Exhibit 3 

Information as to Meetings Before the Compliance Com¬ 
missioner 

1. The meeting is informal in character, but a transcript 
of the proceedings is made by a court reporter, a copy of 
which may be obtained by the person charged with violation 
(the respondent) at his own expense. The respondent 
may appear in person or by counsel and may bring wit¬ 
nesses. The date specified in the attached letter is not the 
date on which a meeting will be held and under no circum¬ 
stances should a respondent appear for a meeting without 
having made previous arrangements with the Regional 
Compliance Chief. 

2. The respondent, or the person appearing in his behalf, 
should be thoroughly familiar with the facts upon which 
respondent’s explanation is based. If, for example, records 
or reports are offered in support of the explanation the 
representative offering such records or reports should be 
familiar with their preparation and factual background. 
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3. If any explanatory statement in writing is presented 
to the Commissioner the respondent should furnish two 
extra copies of the statement. One extra copy of every 
other document to be submitted for the Commissioner’s 
consideration should be prepared for presentation at the 
meeting. 

4. All explanatory material, written or oral, relevant to 
the charges will be received by the Commissioner. The 
Commissioner will consider all appropriate factors in de¬ 
termining the weight which should be given to any portion 
of such material and comment may be offered on its value. 

5. While the explanation should, in general, be restricted 
to that which explains or disproves the violations charged, 
a short statement as to the business and the product in ques¬ 
tion may properly be made. 

6. It is the policy of the Compliance Commissioner not 
to decide cases on the same day on which they are presented. 

7. The respondent should be prepared to submit a sum¬ 
mary of his unfilled orders together with the preference 
ratings applicable thereto and the end use of his product 
or material. This should be prepared in sufficient detail 
to give an accurate picture of the respondent’s current 
operations. 

8. Meetings with the Compliance Commissioner are held 
primarily for the purpose of determining whether admin¬ 
istrative penalties should be imposed. The Compliance 
Commissioner may recommend that a suspension order be 
issued against a respondent; that appropriate proceedings, 
including criminal proceedings, be brought in court; or 
that no punitive action be taken. Any material or state¬ 
ment which is presented at a meeting may be used in con¬ 
nection with any such additional proceedings. 

9. If the respondent objects to the action taken against 
him as the result of the Compliance Commissioner’s report, 
he may appeal in writing to the Chief Compliance Com¬ 
missioner, War Production Board, Washington, D. C., 
whose decision on the case shall be final. To assist a re- 
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spondent in preparing such an appeal, a copy of the Com¬ 
pliance Commissioner’s report will be made available to 
him upon request. 


[R. 26] S-301 Exhibit 4 

May 26,1943. 

War Production Board 

% 

Part 1010—Suspension Orders (Suspension Order S-301) 

B. Simon Hardware Co. 

B. Simon Hardware Company is a corporation engaged 
in the general harware business, with its principal place of 
business located at Oakland, California. 

From March 31, 1942 to October 15, 1942, the B. Simon 
Hardware Company applied or extended A-10 preference 
ratings, under Preference Rating Order P-100, for the pur¬ 
pose of obtaining deliveries of scarce material having a 
value of at least $144,232.06 in excess of the amounts for 
w-hich preference ratings had been extended to it. These 
extensions were made with knowledge of the provisions of 
Preference Rating Order P-100 and constituted violations 
of said order. 

From September 10, 1942 to September 25, 1942, B. 
Simon Hardware Company extended or applied AA-2 
preference ratings to its suppliers on purchase orders for 
approximately 26,772 hand tools and precision instruments. 
At the time these ratings were extended, the company had 
not delivered nor was it required to deliver any of the afore¬ 
said materials pursuant to purchase orders bearing prefer¬ 
ence ratings of AA-2. The extension of such ratings there¬ 
fore constituted violations of Priorities Regulation No. 3 
with the terms of which the company was familiar. 

During the period in which these violations occurred, 
there existed and still exists a shortage in the supply of 
hand tools and precision instruments for defense, for 
private account and for export. The illegal extension or ap¬ 
plication of the preference ratings specified above has im¬ 
peded the operation and the impartial administration of the 
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controls established by the War Production Board over 
the distribution of these materials. It is therefore found 
necessary to deny further allocations of these materials 
to the B. Simon Hardware Company for a period of four 
months and to impose stringent controls over the disposi¬ 
tion of such materials now in the hands of this company 
in order to ensure a proper and legal distribution thereof 
in the interest of the war effort. In view of the foregoing, 
It is hereby ordered, That: 

§ 1010.301. Suspension Order S-301. (a) B. Simon 

Hardware Company, its successors and assigns shall not 
order, receive or accept delivery of wood-working hand serv¬ 
ice tools, metal-working hand service tools, precision tools, 
cutting tools for metal, electric tools and mechanics tool 
boxes and tool cases. 

(b) B. Simon Hardware Company, its successors and 
assigns shall not sell, deliver or otherwise dispose of wood¬ 
working hand service tools, metal-working hand service 
tools, precision tools, cutting tools for metal, electric tools 
and mechanics tool boxes and tool cases, except as specifi¬ 
cally authorized by the Regional Director of the San 
Francisco Regional Office of the War Production Board. 
The Regional Director of the San Francisco Regional Of¬ 
fice of the War Production Board is hereby delegated au¬ 
thority to authorize the sale and delivery of such hand tools 
and precision instruments, as B. Simon Hardware Com¬ 
pany now has on hand, in such manner and upon such con¬ 
ditions and to such extent as he shall deem necessary or 
appropriate in the public interest and to promote the na¬ 
tional defense. 

i (c) This order shall take effect on May 28, 1943, and 
shall expire on September 28, 1943, at which time the re¬ 
strictions contained in this order shall be of no further 
effect. 

Issued this 26th day of May 1943. 

WAR PRODUCTION BOARD, 
By J. JOSEPH WHELAN, 

. i Recording Secretary. 
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i [R. 27] 


Exhibit 5 


July 23,1943. 


B. Simon Hardware Company, 

800-824 Broadway, 

Oakland, California. 

Gentlemen : 

I liave carefully considered your appeal from Suspension 
i Order S-301 and as a result of my study have denied the 
appeal except that I have directed that the Order be 
amended as follows: 

Paragraph (a) by adding “in excess of a cost to B. 
Simon Hardware Company of $15,000 per month’* so 
that it shall read as follows: 

“(a) B. Simon Hardware Company, its successors 
i and assigns shall not receive or accept delivery of wood¬ 

working hand service tools, metal-working hand service 
tools, precision tools, cutting tools for metal, electric 
! tools and mechanics tool boxes and tool cases in excess 

of a cost to B. Simon Hardware Company of $15,000 per 
month”; 

Paragraph (b) by adding to the 7th line after “tool 
cases” the following: 

“in excess of receipts by B. Simon Hardware Com¬ 
pany of $15,000 per month” so that it shall read as 
follows: 

“(b) B. Simon Hardware Company, its successors 
and assigns shall not sell, deliver or otherwise dispose 
I of wood-working hand service tools, metal-working 

hand service tools, precision tools, cutting tools for 
i metal, electric tools and mechanics tool boxes and tool 
cases in excess of receipts by B. Simon Hardware Com¬ 
pany of $15,000 per month, except as specifically author¬ 
ized by the Regional Director of the San Francisco 
I Regional Office of the War Production Board. The 
Regional Director of the San Francisco Regional Of- 
i fice of the War Production Board is hereby delegated 
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authority to authorize the sale and delivery of such hand 
tools and precision instruments, as B. Simon Hardware 
Company now has on hand, in such manner and upon 
such conditions and to such extent as he shall deem nec¬ 
essary or appropriate in the public interest and to pro¬ 
mote the national defense. 

[R. 28] Paragraph (c) by striking out all of the par- 
1 agraph and substituting the following: 

“(c) This order shall take effect on August 1, 1943 
and shall expire on January 31, 1944, at which time 
the restrictions contained in this order shall be of no 
further effect / 1 

i In arriving at my decision in this case, I have concluded 
that the Commissioner was justified in finding wilful viola¬ 
tions. As a result of my review and of my investigations, 
however, it appears that a total prohibition of the receipts 
and sales of tools for four months might have a permanent, 
adverse effect on your business. I have, therefore, spread 
the Penalty over a somewhat longer period in order to 
render the effect less drastic and to avoid causing permanent 
injury to your business. 

I have directed that stay of execution of Suspension 
Order S-301, June 2, 1943, shall be of no force or effect 
after July 31,1943. 

Yours trulv, 

WALTER H. FOSTER, 

Chief Compliance Commissioner. 

WHFrmk, cc Mr. McNulty, Mr. Staples, Mr. Renshaw, 
Mr. Daniels, Mr. Sher, Mr. Wahrhaftig, Mr. Glickman. 
Dompsey and Koplovitz. 
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[R. 41] In the District Court of the United States for the 

District of Columbia. 

No. 20660. 

B. Simon Hardware Company, a Corporation, and B. Simon 
Hardware Company, a Partnership, 808 Broadway, Oak¬ 
land, California, Plaintiffs , 

vs. 

Donald M. Nelson, Chairman of the War Production 
Board; J. A. Krug, Program Vice-Chairman thereof; 
William J. Logan, Director of the Distribution Bureau 
thereof; Morris Verner, Acting Director of the Compli¬ 
ance Division thereof; and J. Joseph Whelan, Recording 
Secretary thereof, Defendants. 

Answer. 

Now come the defendants in the above-entitled action and 
for answer to the amended complaint aver: 

1. The defendants deny that the complaint sets forth a 
cause within the equity powers of the District Court of the 
United States for the District of Columbia, as alleged in 
paragraph 1 of the complaint. 

2. The defendants admit the allegations contained in 
paragraph numbered 2 in the complaint. 

3. The defendants admit all of the allegations of para¬ 
graphs 1 through 6 of paragraph numbered 3 in the com¬ 
plaint, but deny the allegations contained in the 7th para¬ 
graph of paragraph numbered 3 in the complaint. 

4. The defendants admit that plaintiffs have been engaged 
as a wholesaler and retailer in the general hardware busi¬ 
ness in the [R. 42] city of Oakland, California, for many 
years, handling as part of its general hardware business pre¬ 
cision and hand tools as alleged in the 1st paragraph of par¬ 
agraph numbered 4 in the complaint. The defendants deny 
the allegation in the 1st paragraph of paragraph numbered 

3b 
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4 that plaintiffs have operated one of the largest, if not the 
largest, precision and hand tool departments on the Pacific 
coast. 

The defendants admit the allegations contained in the 2d 
paragraph of paragraph numbered 4 in the complaint. 

The defendants admit the allegations contained in the 3rd ' 
paragraph of paragraph numbered 4 in the complaint. 

The defendants are without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in the 4th paragraph of paragraph numbered 4 in 
the complaint. 

The defendants are without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in the 5th and 6th paragraphs of paragraph num¬ 
bered 4 in the complaint. 

5. The defendants admit the allegations contained in the 
1st paragraph of paragraph numbered 5 in the complaint. 

The defendants deny the allegation made in the 1st sen¬ 
tence of the 2d paragraph of paragraph numbered 5 in the 
complaint. 

The defendants admit that Priority Regulation No. 1 was 
promulgated on December 23,1941, as alleged in the 2d sen¬ 
tence of the 2d paragraph of paragraph numbered 5 in the 
complaint, and the defendants admit that it contains the 
provision quoted immediately thereafter. 

The defendants deny the allegation that “No Act of Con¬ 
gress then in effect or since enacted authorizes any such 
procedure / 9 which follows the quotation of Section 944.18 
of Priority Regulation No. 1 in paragraph numbered 5 in 
the complaint. 

; The defendants deny that the allegations contained in 
paragraphs 4 through 9 of paragraph numbered 5 in the 
complaint correctly set [R. 43] forth the manner of handling 
alleged violations of its rules, regulations or orders and 
deny each and all of the allegations contained in paragraphs 
4 through 9, as therein stated. A correct statement of the 
procedure of the War Production Board is: When an in¬ 
vestigation conducted by investigators of the War Produc¬ 
tion Board and analysis thereof discloses that a person ap- 
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parently has violated rules, regulations and orders of the 
War Production Board, a letter is sent via registered mail 
to such person setting forth in detail the acts performed, 
the dates on which they were performed, the amount of 
materials or products involved (either in units or dollar 
value) and the rules, regulations or orders violated. The 
letter notifies the person that the matters described will be 
presented to a Compliance Commissioner of the War Pro¬ 
duction Board for his recommendations as to the disposi¬ 
tion of the charged violations either by way of imposition 
of administrative penalties or reference of the violations 
to the Department of Justice for the institution of criminal 
proceedings against such person. The person is advised 
that he may make any statement concerning the matters de¬ 
scribed, by a letter addressed to the compliance Commis¬ 
sioner, or may appear in person at a meeting with the Com¬ 
pliance Commissioner and representatives of the Compli¬ 
ance Division. 

The meetings or hearings before the Commissioners are 
informal; there are no set rules of procedure; witnesses 
may or may not be sworn, and everything possible is done 
to insure the person charged with violation a full and com¬ 
plete hearing. A transcript of the proceedings before the 
Commissioner is made consisting of testimony and exhibits 
introduced in evidence before the Commissioner. After the 
hearings or meetings have been completed and the proceed¬ 
ings transcribed, the Commissioner makes findings of fact 
based upon the record before him and makes his recommen¬ 
dation as to the disposition [R. 44] of the case based upon 
the record and his findings. The Compliance Commission¬ 
ers are appointed by the Chairman of the War Production 
Board and are responsible directly to him. 

If a suspension order is issued, it is published in the Fed¬ 
eral Register and notice thereof is given to the suppliers of 
the respondent in such order. 

A person affected by the provisions of a suspension order 
may appeal to the Chief Compliance Commissioner of the 
War Production Board. The Director of the Compliance 
Division or the Regional Compliance Chief may file an an¬ 
swer to the appeal. The Chief Compliance Commissioner 
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may authorize oral argument and after a review of the rec¬ 
ord in the case, the Chief Compliance Commissioner may 
grant or deny the appeal and his decision is final. 

Although the issuance of suspension orders is no more 
than one aspect of the executive function of allocating ma¬ 
terials and products, the foregoing procedure has been set 
up to provide ample notice and full hearing before adminis¬ 
trative action of this sort is taken. 

The defendants admit that the copy of the War Produc¬ 
tion Board’s “Rules and Procedures Governing Appeals 
From Suspension Orders” attached to the complaint and 
marked “Exhibit 1” is a correct copy. 

6. The defendants admit that on February 16,1943, plain¬ 
tiffs received a letter by registered mail from the Regional 
Compliance Chief of Regional Office 10 of the War Produc¬ 
tion Board, and admit that the copy attached to the com¬ 
plaint and marked “Exhibit 2” is correct. The defendants 
also admit that in the envelope containing said letter there 
was enclosed a mimeographed sheet entitled, “Information 
as to meetings before the Compliance Commissioner,” and 
that the copy thereof which is atached to the complaint and 
marked “Exhibit 3” is a correct copy. 

[R. 45] In answer to the 2d paragraph of paragraph num¬ 
bered 6 in the complaint, the defendants admit that upon re¬ 
ceipt of the letter referred to just above, plaintiffs advised 
the Regional Compliance Chief that they would like an op- 
portunity to appear in person at a meeting with the Compli¬ 
ance Commissioner and representatives of the Compliance 
Division, and that such a meeting was held in San Francisco, 
on March 8th and 9th, 1943, before W. B. Owens, Compli¬ 
ance Commissioner. The defendants deny the allegation 
that “At such meeting plaintiffs introduced evidence which 
demonstrated clearly and conclusively that not only were 
they not guilty of any willful violation of any War Produc¬ 
tion Board rule, regulation or order, but that they have 
not violated any such rule, regulation or order at all.” 
The defendants deny the allegation that “No attempt was 
made by representatives of the War Production Board to 
substantiate their charges, but plaintiffs were required to 
demonstrate that the charges were not well founded.” The 
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defendants deny the allegations of the final sentence of par¬ 
agraph numbered 6 in the complaint commencing with the 
words “In spite of # # and ending with the words 

“* * # eighteen months,’’ as therein stated. The de¬ 

fendants admit that on April 8,1943, the Compliance Com¬ 
missioner made his report and recommendations, based on 
the proceedings before him on March 8th and 9th, 1943, the 
transcript of such proceedings and the exhibits introduced, 
in which he found that plaintiffs had committed willful vio¬ 
lations of three regulations and orders of the War Produc¬ 
tion Board, and in which he recommended that plaintiffs 
be prohibited from selling, delivering, ordering, receiving, 
or otherwise dealing in: woodworking and/or metal-work¬ 
ing hand service tools; precision tools; mechanics tool boxes 
and tool cases; cutting tools for metal; electric tools; brass 
nuts; screws and washers, for a period of eighteen months. 

7. The defendants admit the allegations contained in the 
1st paragraph of paragraph numbered 7 in the complaint. 

[R. 46] The defendants admit the allegations contained in 
the 1st sentence of the 2d paragraph of paragraph num¬ 
bered 7 in the complaint. 

The defendants deny that the authority to issue Suspen¬ 
sion Order S-301 is limited as alleged in the final sentence 
of paragraph numbered 7 in the complaint. 

8. The defendants admit the allegations contained in 
paragraph 8 of the complaint. 

9. The defendants admit the allegations contained in par¬ 
agraph 9 of the complaint. 

10. The defendants admit the allegations contained in 
paragraph 10 of the complaint. 

11. The defendants deny each and all of the allegations 
contained in paragraph 11 of the complaint. 

12. The defendants admit the allegations contained in 
the 1st sentence of the 1st paragraph of paragraph num¬ 
bered 12 in the complaint. The allegations contained in 
the 2d sentence of the 1st paragraph of paragraph num¬ 
bered 12 in the complaint are conjecture as to which the 
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defendants are without sufficient knowledge or information 
to form a belief. 

The defendants are without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in the 2d paragraph of paragraph numbered 12 
in the complaint. 

13. Each and all of the allegations contained in para¬ 
graph 13 are based on conjecture, and the defendants are 
without sufficient information or knowledge to form a belief 
as to the correctness or incorrectness of such conjecture. 

14. The allegations contained in paragraph 14 are based 
on conjecture, and the defendants are without sufficient 
information or [R.47] knowledge to form a belief as to the 
correctness or incorrectness of such conjecture. 

15. The allegations contained in paragraph 15 are based 
on conjecture, and the defendants are without sufficient 
information or knowledge to form a belief as to the cor¬ 
rectness or incorrectness of such conjecture. 

16. In answer to paragraph numbered 16, defendants 
admit that there is no adequate remedy at law by which 
plaintiffs could be compensated for any monetary loss which 
they may sustain by reason of the enforcement of Suspen¬ 
sion Order S-301, and defendants raise no question as to the 
appropriateness of injunctive relief, if said Suspension 
Order S-301 was not authorized. Defendants deny that the 
plaintiff’s present position is “rightful.” 

17. Defendants deny all the allegations of paragraph 17 
of the complaint except those contained in subparagraph 
(f) thereof. In answer to the allegations of subparagraph 
(f), the defendants admit that Preference Rating Order 
No. P-100 was revoked on April 3, 1943. Its provisions 
were supplanted by other regulations and orders of the 
War Production Board. The defendants deny all other 
allegations of subparagraph (f) of the complaint. 

18. In answer to paragraph numbered 18 in the com¬ 
plaint, the defendants admit that as soon as Suspension 
OMer S-301 is made effective, such effect as it may have 
upon plaintiffs will become operative, but have no knowl- 
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edge or information sufficient to form a belief as to the 
truth of the allegation that its enforcement will result in 
“the injury and damage to plaintiffs described in” the 
complaint. 

For a further, separate and affirmative defense, defend¬ 
ants aver that Suspension Order S-301 constitutes an exer¬ 
cise of statutory authority constitutionally granted by 
Congress. 

[R. 48] For a further, separate and affirmative defense, 
defendants aver that if, as plaintiffs charge and as defend¬ 
ants deny, Suspension Order S-301 be regarded as an im¬ 
position of an administrative penalty or sanction, then such 
action is fully and constitutionally authorized by law. 

Wherefore, defendants pray: 

1. That the complaint be dismissed. 

2. That the defendants recover their taxable costs. 

TOM C. CLARK, 
Assistant Attorney General . 

WALKER SMITH. 

PIERCE W. BRADLEY, 

Special Assistants to the Attorney 
General, Department of Justice, 
Washington, D. C. 

LORING M. STAPLES, 

Head Attorney, Legal Division, 

War Production Board, 
Washington, D. C., 
Attorneys for all defendants. 

[R. 49] United States of America, 

District of Columbia, ss: 

Morris Verner, being first duly sworn, deposes and says: 

I am one of the defendants in the above-entitled action. 
I have read the foregoing Answer of the defendants to the 
amended complaint and know the contents thereof and the 
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statements contained therein are true to the best of my 
knowledge, information and belief. 

The sources of my information and the grounds of my 
belief are files and records of the War Production Board, 
statements made to me by officials and employees of the 
War Production Board, and the records, papers and report 
of the proceedings before the Compliance Commissioner of 
the War Production Board. 

I MORRIS VERNER. 


Subscribed and sworn to before me, a Notary Public in 
and for the District of Columbia, this 28th day of August, 


1943. 


DOROTHY J. HEALE, 

Notary Public. 


My commission expires October 1, 1944. 


[R. 50] In the District Court of the United States for the 
i District of Columbia 

C. A. No. 20660 

B. Simon Hardware Company, a corporation and B. Simon 
I Hardware Company, a partnership, 808 Broadway, Oak¬ 
land, California, Plaintiff , 

vs. 

Donald M. Nelson, Chairman of the War Production 
Board; J. A. Krug, Program Vice-Chairman thereof; 
William J. Logan, Director of the Distribution Bureau 
ithereof; Morris Verner, Acting Director of the Compli¬ 
ance Division thereof; and J. Joseph Whelan, Recording 
Secretary thereof, Defendants . 

Motion of Defendant for Summary Judgment 

iUpon the complaint herein and exhibits and affidavits 
in support thereof; upon the answer of the defendants 
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herein; upon the annexed affidavits of J. A. Krug, H. Nor¬ 
man Davies and Joe E. Shnell, and upon the affidavit of 
Loring M. Staples and the exhibit referred to therein, and 
upon all the other papers and proceedings heretofore filed 
and had herein, the defendants in the above-entitled cause 
move this court for summary judgment in their favor. 

[R. 51] The grounds of the motion are that the pleadings 
and other papers on file and the affidavits submitted on this 
motion and the exhibit referred to therein and filed there¬ 
with show that there is no genuine issue as to any material 
fact and that the defendants are entitled to judgment as a 
matter of law. 

Dated at Washington, D. C., August 30, 1943. 

TOM C. CLARK, 
Assistant Attorney General. 

WALKER SMITH, 

PIERCE W. BRADLEY, 

Special Assistants to the Attorney 
General, Department of Justice, 
Washington, D. C. 

LORING M. STAPLES, 

Head Attorney, Legal Division 
War Production Board, 
Washington, D. C. 
Attorneys for all defendants. 
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[R. 52] In the District Court of the United States for the 

District of Columbia 

C. A. No. 20660 

B. Simon Hardware Company, a corporation and B. Simon 
Hardware Company, a partnership, 808 Broadway, Oak¬ 
land, California, Plaintiff, 

vs. 

Donald M. Nelson, Chairman of the War Production 
1 Board; J. A. Krug, Program Vice-Chairman thereof; 
William J. Logan, Director of the Distribution Bureau 
thereof; Morris Verner, Acting Director of the Compli¬ 
ance Division thereof; and J. Joseph Whelan, Recording 
Secretary thereof, Defendants. 

Affidavit of J. A. Krug 

United States of America, 

District of Columbia, ss. 

1 J. A. Krug, being first duly sworn, deposes and says: 

I am now and have been since February 16, 1943, the 
Program Vice Chairman and Director of the Office of War 
Utilities of the War Production Board. I have been asso¬ 
ciated with the War Production Board and its predecessor, 
the Office of Production Management, at all times since 
June 23,1941, in various capacities, including Chief of the 
Power Branch, Deputy Director General for Priorities Con¬ 
trol, and Deputy Director General for Distribution. During 
this period of time I have thoroughly familiarized myself 
with the demands placed upon American industry by the 
war, and the methods adopted by the War Production 
Board and the Office of Production Management to cope 
with the attendant problems of production and distribution 
by assisting and controlling the production and distribu¬ 
tion of raw materials, parts, and completed machinery 
necessary for the prosecution of the war, including the 
production and distribution of operating supplies, such as 
machine and hand tools used in the course of production 
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and distribution. All of the statements in this affidavit are 
made either of my personal knowledge, or based upon an 
inspection of the files and records in the custody of the War 
Production Board relating to the subject matter of this 
litigation. 

[R. 53] The powers of the War Production Board and its 
predecessor, the Office of Production Management, were de¬ 
rived from a delegation of authority given by the President 
of the United States; the authority having been vested in the 
President by the Act of Congress of June 28, 1940, as 
amended from time to time thereafter. Under this Statute, 
as amended, the President was authorized to assign priori¬ 
ties to deliveries of materials and to allocate and distribute 
scarce materials upon such conditions and to such extent 
as he might deem necessary or appropriate in the public 
interest or to promote the national defense. By a series 
of Executive Orders of the President, the power to carry 
out this broad authorization was delegated to the Office of 
Production Management until January 16, 1942, and there¬ 
after to the Chairman of the War Production Board. The 
Office of Production Management and, after January 16, 
1942, the Chairman of the War Production Board, in turn 
delegated this authority to certain subordinate officials. It 
was realized from the outset that in order to prevent diver¬ 
sion of scarce materials to non-essential uses, and to pre¬ 
vent a shortage of scarce materials in certain essential in¬ 
dustries, a complete system of control must be established 
in order that American industry might function efficiently 
to produce the implements of war necessary to insure vic¬ 
tory. The objective was, and still is, to insure delivery 
on schedule of all military and non-military products es¬ 
sential to the war effort, and to effect such a distribution 
of materials as would insure an adequate supply of scarce 
materials for the production of war products, and also 
to maintain the civilian economy during the war. The War 
Production Board, carrying on the program initiated by 
the Office of Production Management, has established vari¬ 
ous methods of control over the production and distribu- 
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tion of raw materials, parts, sub-assembles, finished prod¬ 
ucts and the machinery and tools necessary for production. 

It was recognized that unless all existing sources of sup¬ 
ply and distribution were kept functioning, serious actual 
or potential “bottlenecks” might be created, and accord¬ 
ingly, the system of control and policy of enforcement 
established and carried on by the Office of Production Man¬ 
agement and the War Production Board was designed to 
prevent, as far as possible, any undue [R. 54] concentration 
of production or distribution in the hands of any particular 
individual or corporation, or groups of individuals or cor¬ 
porator, to the exclusion or restriction of other potential 
sources of supply. 

A number of methods of control were established. They 
have varied from time to time to meet changing conditions 
and policies. These controls were embodied in an extensive 
series of general and specific orders and regulations issued 
and amended from time to time by the Office of Production 
Management and the War Production Board. As these 
orders and regulations were adopted efforts were made to 
publicize and explain them by releases to the press and 
trade journals, or at conferences with representatives of 
industries affected. In addition to this, the War Produc¬ 
tion Board established regional and district offices in all 
principal cities of the United States, and staffed these of¬ 
fices with a personnel conversant with the provisions of the 
orders and regulations and available at all times to give 
advice to industries and businesses affected. 

The general system of control over the production and 
distribution of raw materials and finished and semifinished 
products included, among other things, the establishment 
of what is known as the Preference Rating, or Priorities, 
System whereby “ratings” were assigned to various in¬ 
dividual producers, or to certain industries in general, to 
enable them to obtain prompt delivery of materials or 
products in order of their importance to the war effort. 
The method of operation of this system is set forth in 
Priorities Regulation No. 1, originally issued August 27, 
1941, and amended from time to time thereafter. By the 
terms of this Regulation any person or corporation with 
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i whom a rated order is placed must accept the same and 
must make delivery under the terms of the Regulation even 
if this means displacement or deferment of unrated orders, 
i and high rated orders must be given preference over lower 
rated orders to the extent necessary to meet the specified 
delivery dates. In other words, if a mill receives an order 
' for the manufacture and delivery of tools bearing an AA-5 
i rating and at the same time receives an order from another 
I source bearing an AA-2 rating, both orders requesting deliv¬ 
ery on the same date, both orders must be accepted, but the 
i lower rated order may be produced and shipped [R. 55] if, 
and only if, material on hand and production capacity avail¬ 
able will also permit delivery of the higher rated order on 
i its schedule date. If the mill cannot deliver both orders 
i on schedule, it must defer production on the lower rated 
I order and complete the higher rated order on schedule, 
i The ratings in order of their importance, as established 
by Priorities Regulation No. 1, are: AAA, AA-1, AA-2, etc.; 
A-l-a, A-l-b, etc.; A-2, A-3, etc.; B-l, B-2, etc.; AAA being 
the highest rating and the “B” series being the lowest. 
These ratings were assigned either specifically to assist 
i manufacturers in obtaining prompt delivery of products 
essential to the manufacture of specific items, or the con- 
! struction of specific projects, or general ratings were as- 
i signed by means of general Preference Rating Orders, 
i designated as “P” orders, applicable to the production of 
1 certain classes of products, and available to all who needed 
i priorities assistance in order to obtain materials for such 
i production. For example, a manufacturer of pulleys for 
i aircraft might be specifically assigned an AA-1 rating to en¬ 
able it to obtain prompt delivery of ball bearings to be in¬ 
corporated therein. As an example of a “P” order, Pref¬ 
erence Rating Order P-100, originally issued December 18, 

I 1941, and amended from time to time thereafter, assigned 
a preference rating of A-10 to all*‘producers ’ 1 (as defined 
therein) to assist them in acquiring material for the main- 
i tenance and repair of their property and equipment and to 
! obtain operating supplies, such as tools, 
i The system of control established over production and 
distribution likewise included the allocation or allotment 
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of materials and products, varying from partial to complete 
allocation, integrated with, or partially independent of the 
priorities system. This method of control, under which 
producers are specifically limited in their acquisition and 
use of materials, and distribution of their products is 
strictly regulated, was early resorted to in connection with 
the production and distribution of certain critical items 
such as steel plates (Gentral Allocation Order No. 1, issued 
November 29, 1941). This system has reached its culmina¬ 
tion in the Controlled Materials Plan, established this 
year by the War Production Board, placing iron and steel, 
aluminum and copper, and products thereof under complete 
allocation and production control, both as to raw materials, 
semifinished materials and finished materials. Another 
[R. 56] variation of such control, established at an early 
date by the Office of Production Management, involved the 
establishment of a “pool” into which producers were re¬ 
quired to set aside a certain portion of their product to be 
available as a reserve in case a shortage should develop. An 
example of this is an early order relating to the production 
of zinc (Conservation Order M-ll, issued June 10, 1941). 
i Supplementing the general system of control, various 
general and specific orders have been issued from time 
to time. These include orders of the so-called “M” series, 
which in general, limit the use of certain scarce materials. 
An example of this type of Order is Conservation Order 
M-9-c, originally issued October 21, 1941, limiting or pro¬ 
hibiting the use of copper in the production of specified 
articles. Orders of the so-called “L” series, in general, 
control or limit the production, distribution, or inventory 
of various products. An example of this type of order is 
Limitation Order L-78, originally issued April 2, 1942, 
stopping production of fluorescent lighting fixtures, sub¬ 
ject to designated exceptions. Among the orders relating 
to tools were orders of the so-called “E” series, regulating 
the manufacture and distributon of tools. An example 
of this type of order is Equipment Order E-6, issued June 
12, 1942, limiting the type of steel which may be used in 
producing hand service tools, and limiting the orders which 
producers may fill. 
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Orders may embody an allocation as well as a restriction, 
grant or deny priorities assistance, or may be specific or 
general. 

I The Chairman of the War Production Board, or the per¬ 
sons to whom his power has been delegated, have frequently 
issued specific orders or directives granting special pref¬ 
erence ratings to, or withholding priorities assistance from, 
i certain individuals or corporations in specific cases, or 
directing production and distribution of specific items by 
i certain individuals or corporations and, conversely, direct¬ 
ing producers and distributors not to produce or distribute 
i certain materials or products, or restricting the production 
i or distribution of certain materials or products. 

Among the types of Orders issued by the authorized of- 
i ficials of the War Production Board are the so-called “Sus¬ 
pension Orders.” These Orders are of the so-called “S” 
series and are a type of specific order as contrasted with 
the [R. 57] general orders. They are directed to specific in¬ 
dividuals or corporations and constitute a necessary part of 
the control of materials and products as exercised by the 
i War Production Board. Under this system, persons who 
i have disputed the War Production Board’s general system 
of control by failure to comply with its regulations and or- 
: ders are denied future priority assistance or allocations, or 
are forbidden to deal in materials or commodities affected 
for a specified period of time. For example, in an early 
i case, a person who used aluminum to manufacture kitchen 
utensils in violation of orders of the Board was denied the 
right to receive or process aluminum for a specified period 
of time. 

I While the issuance of “S” orders is simply one aspect 
of the executive function of allocating materials, a proce¬ 
dure has been set up to insure maximum fairness in the 
taking of administrative action of this sort. Before a sus¬ 
pension order is issued, a hearing is held before a com¬ 
pliance commissioner and a record made of the evidence 
presented at such hearing. The commissioner then de¬ 
termines the facts and recommends the closing of the case 
or the issuance of a proper order in the light of all the 
circumstances. The compliance commissioners are ap- 
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pointed by the Chairman of the War Production Board 
and are responsible directly to him. Their sole duty is 
to preside at these hearings and determine the facts con¬ 
cerning the alleged violations. 

i The hearings before the Commissioners are informal, 
and everything possible is done to insure the alleged viola¬ 
tor a full and complete hearing; in addition, the violator is 
given the right of appeal to a Chief Compliance Commis¬ 
sioner, also appointed by the Chairman of the War Pro¬ 
duction Board, in the event he is made subject to a Suspen¬ 
sion Order. It is not true, as alleged in plaintiffs * com¬ 
plaint, that the alleged violator “is presumed to be guilty 
ap charged and the burden is placed upon him of establish¬ 
ing his innocence.’’ 

The first Suspension Order was issued by the Director 
of Priorities of the Office of Production Management on 
October 15, 1941. Over 300 of such orders have been is¬ 
sued to date. At least 15 were issued prior to the passage 
of the Second War Powers Act. 

[R. 58] The War Production Board has found that the 
method of control which it exercises through the issuance of 
such Suspension Orders has been most efficacious in con¬ 
trolling the production and distribution of war material, not 
only from the standpoint of enforcing compliance with the 
systems of control established over materials, but also from 
the standpoint of depriving individuals or firms of any un¬ 
just and inequitable advantage which they have obtained 
over their competitors through their violations. 

Prior to and after the involvement of the United States 
in the present war, there occurred throughout this country 
the greatest conversion of industry from normal peace-time 
production to the production of war goods ever known. Not 
only was industry converted to war production on a mass 
scale, but also existing facilities were enormously extended. 
New plants and industrial installations were built in every 
part of the country on a scale and with a speed never wit¬ 
nessed before. 

i Machine and hand tools are of extreme importance in the 
war effort. They are necessary in practically all industries 
producing war material, and due to the fact that the supply 
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of such tools has at all times been limited and less than the 
demand, the War Production Board has at all times found 
it necessary to exercise very strict control over the produc¬ 
tion and, particularly, the distribution of such tools. Begin¬ 
ning in the year 1941 there existed at all times and still 
exists a very critical situation with respect to the kind of 
tools handled by the plaintiff, and any unauthorized acqui¬ 
sition of such tools or unauthorized distribution of such 
tools necessarily would seriously impede the war effort. 
Any distributor of tools who acquired more than the share 
of tools to which he was entitled under the established con¬ 
trols would drain the tool supply from other distributors, 
and customers of these other distributors. Throughout the 
entire United States there are thousands of industries in 
need of such tools, and hundreds, if not thousands, of dis¬ 
tributors engaged in supplying these tools. The War Pro¬ 
duction Board, during the early part of the year 1942, estab¬ 
lished a method whereby distributors of tools could obtain 
an allocation of tools and an assignment of preference rat¬ 
ings to assist them in obtaining delivery of such tools. Under 
this system, distributors could apply for such allocations 
and assignments of preference ratings on a form, [R. 59] 
known as Form PD-1X, and the War Production Board 
would, in turn, decide how many tools should be allotted to 
the distributor and what ratings should be assigned to him. 
The information submitted on these forms by distributors, 
indicating the inventories of tools which they had on hand, 
the type of business which they served, the types of tools 
which they handled, the class of customers which they 
served in the area in which they did business, together with 
information available from other sources to the War Pro¬ 
duction Board, enabled the War Production Board to exer¬ 
cise control over the distribution of hand service tools to 
distributors throughout the United States, and the limited 
supply of such tools was divided up and distributed to take 
care of the present needs of the users of such tools in their 
order of urgency. An effort was made to give this system 
as much publicity as possible, and it was widely publicized 
in trade journals and at industry conferences. 

4 b 
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A violation of the War Production Board system of con¬ 
trol over tools might well enable the violator to give prompt 
service to its particular customers and fill their demands in 
full, but would also cause a shortage in tools available for 
other equally important industries through the country, 
some of which might be in more urgent need of the particu¬ 
lar tools involved than the customers of the violator. 

J. A. KRUG. 

Subscribed and sworn to before me this 25th day of Au¬ 
gust, 1943. 

i . FLORENCE L BLOOMBERG, 

! Notary Public f D. C. 

My Commission expires March 1,1947. 


[R. 60] In the District Court of the United States for 
the District of Columbia 

No. 20660 

B. Simon Hardware Company, a Corporation, 808 Broad- 
i way, Oakland, California, Plaintiff , 

vs. 

Donald M. Nelson, Chairman of the War Production 
Board; J. A. Krug, Program Vice-Chairman thereof; 
William J. Logan, Director of the Distribution Bureau 
thereof; Morris Verner, Acting Director of the Compli¬ 
ance Division thereof; and J. Joseph Whelan, Recording 
Secretary thereof, Defendants 

Affidavit of Joe E. Shnell 

Joe E. Shnell being first duly sworn deposes and says: 

That he is the Chief of the Regional Rating and Issuance 
Section of the War Producton Board, San Francisco. Affi¬ 
ant was employed by the War Production Board in Novem¬ 
ber, 1941, as an Analyst in the Inventory and Production 
Division. On July 1, 1942, affiant became Acting District 
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Manager of the Priorities Division. On June 1,1943, affiant 
took over his present position. 

In the aforesaid capacities with the War Production 
Board, affiant each day has advised with various industrial 
establishments in the San Francisco Oakland Bay region 
relative to their problems in the obtaining of vital materials 
including tools, and also the effects of the priorities system 
in relation thereto. That as a result of the necessities of 
affiant’s position he has attained personal knowledge of the 
matters hereinafter alleged and knows the purchase require¬ 
ments, war requirements, available distribution facilities 
and available inventories of the tool distributors and con¬ 
sumers in said bay area and the customs, trade [R. 61] 
practices and operations of the suppliers and users of hand 
precision tools in said area. Affiant states from his own 
knowledge, the following: 

1. The cities of San Francisco and Oakland on the San 
Francisco Bay together form the hub of a commercial and 
industrial community extending to the northwest as far as 
Mare Island, 30 Miles; north to Petaluma, 30 miles; east to 
Sacramento, 80 miles; southeast to Stockton, 70 miles, and 
south to San Jose, 50 miles. Supplies for the area described 
are received via rail and water at San Francisco and Oak¬ 
land and are distributed, fan-wise, to the entire area. San 
Francisco and Oakland, joined by the Oakland bay bridge, 
form one integrated center for the receipt and distribution 
of materials and supplies, and users and consumers of sup¬ 
plies and materials draw upon suppliers located on both 
sides of the bay. 

2. The major firms doing war work in this area are as 
follows: 


Firms Employees 

General Engineering and Drydock, Ft of Scheller St., Alameda. 2000 

General Engineering and Drydock, Pier 25 & 1100 Sansome, S.F.. 4500 

Barrett and Hilp (concrete, shipyard) So. San Francisco, Calif.. 3500 

International Totalizer, 215 So. Ellsworth Ave., San Mateo, Calif.... 85 
Eitel-McCullongh (radio) San Brano & San Mateo Aves., San Brano. 1500 

Marlnship, Sansalito, California. 10000 

Rheem Mfg. (steel gasoline barrels & tools) 1626 K St, N. W., Wash¬ 
ington, D. C.. 330 

Atlas Imperial Diesel, 1000 19th Ave. Oakland, California. 400 

Enterprise Engine, 600 Florida, San Francisco, Calif. 350 

Enterprise Foundry, 18th & Florida, San Francisco, Calif. 500 
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Firms Employees 

Union Diesel Engine, 2200 E. 7th Street, Oakland, Calif.. 250 

Merco-Nordstrom Valve, 2431 Peralta St, Oakland Calif. 850 

Grove Regulation (High pressure valves) 1190 67th St, Oakland.... 200 

Marchant Calculating, 1475 Powell St, Oakland, Calif. 50 

Friden Calculating, 2350 Washington Ave., San Leandro, Calif.. 750 

Food Machinery (amphibian tanks) 333 West Julian St San Jose, Cal. 463 
Ford Motor Co. (reassemble tanks & jeeps) Richmond, California.... 3000 

Judson Pacific Co. (steel rolling) 1200 17th St San Francisco. 1000 

Pacific Bridge Co. (ships) Alameda, California. 5000 

Pacific Coast Engr. Co. (ships) Oakland & Clement Sts., Alameda.... 450 

Oliver United Filters, 2700 Glascock St., Oakland, Calif. 400 

Shand and Jurs, 917 Carlton St, Berkeley, Calif.. 100 

United Engineering Co. (ships) Foot of Main St, Alameda, Calif.... 1000 

U. S. Pipe and Bending, 249 1st St, San Francisco, Calif. 150 

Basalt Rock (ships) 8th & River Sts., Napa, Calif.. 3000 

U. S. Navy Yard, Mare Island, Vallejo, Calif. 35000 

Yuba Mfg. Co., (guns) Benicia, California. 4000 

U. S. Army Arsenal, Benicia, California. 2000 

Moore Shipbuilding, Foot of Adeline, Alameda, California. 40000 

Hall Scott (motor boat engines) 2850 7th St, Berkeley, Calif.. 1500 

Sacramento: Two Army Air Base Repair Shops.... 10000 

Three Small Army Boat Builders. 

Stockton: Seven War vessels Prime Contractors, including Pollock 

Shipbuilding with. 4500 

One Magnesium Plant 
One Aluminum Plant 

[R.62] Joshua Hendy, Sunnyvale, California... 6000 

Maritime Vessels Engines and Electric Equipment largest private 
Machine Shop West of Chicago. 

Permanente, Palo Alto (magnesium and cement manufacture). 5000 

United Airlines (airplane overhauling) San Bruno, California. 1500 

Pan-American Airlines (airplane overhauling) Treasure Is., San 

Francisco. 3000 

Western Pipe and Steel (shipbuilding) So. San Francisco, California. 5000 
Bethlehem Steel in San Francisco (fighting ships) 20th & Illinois St. 15000 
Bethlehem Steel in Alameda (transports, etc.) 2308 Webster St 

Alameda. 7000 

Bethlehem Steel in Alameda (ship repairing) 2308 Webster St, 

Alameda. 2500 

Pacific Coast Shipbuilding, Alameda, Calif. 7000 

Pacific Naval Air Bases (Association of Contractors building Trans¬ 
pacific Air Bases) Alameda, California. 10000 

Alameda Naval Air Base, Alameda, Calif... 7000 

Naval Supply Depot Alameda, Calif. 5000 

Army Port of Embarkation, Oakland, California. 8000 

Three Hundred (300) miscellaneous firms with 100 or more shop 
men, each building war vessels of 100 feet or more in length or 
parts therefor or war products 

Three Power and Utilities Repair Shops. 2000 

Six Railroad Repair and Rebuilding Shops. 18000 

Richmond Shipyard No. 1—X Richmond, California. 25000 

Richmond Shipyard No. 2—Box 1072 Richmond, Calif. 35000 

Richmond Shipyard No. 3—Richmond, Calif.. 30000 

Richmond Shipyard No. 4—Richmond, California . 25000 

3. The distribution of tools for this industrial area is 
handled in part directly from the manufacturers to some 
thirty active sizable retailers; and partly through twelve to 
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fifteen wholesalers or distributors; and in part direct from 
manufacturers or distributors to two of the shipyards which 
have been handling the sale of their own tools to employees 
for the last five months. 

A partial list of local distributors is as follows: 

Baker and Hamilton 
Thompson Diggs 
Dunham, Carrigan, and Hayden 
Sloss and Brittain 
Sears Roebuck 
Montgomery Ward 

A. J. Glesener 
Austin Bros. 

Higginbotham 

Central Valley Wholesale Hardware 
C. W. Marwedel 
Marshall Newell 
Colyears (chain) 

Chanslor and Lyon (chain) 

Maxwell Hardware 

B. Simon 

Bay Cities Hardware 

Tomasine 

Slakey Brothers 

The last five mentioned are relatively minor in contrast 
with the principal distributing sources of tools. 

The situation with respect to supplies of tools for the west 
coast industries was, and is, acute. Principal sources of tool 
production lie east of the Rocky Mountains and, thus, apart 
from the inadequacy of supply for the demands of industry 
generally, the additional problem of transportation seri¬ 
ously affects [R. 63] supplies of tools for the west coast. In 
addition, the conversion, extension and creation of facilities 
for war production on the west coast was extremely rapid. 

The tremendous industrial expansion in the San Fran¬ 
cisco Bay area has caused an influx of workers which has 
increased the population from a peacetime 750,00C 1 to a 
present estimated population in excess of two-million peo¬ 
ple. A similar expansion of population by the influx of 
workers has occurred all along the west coast. 
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Thus, the expansion and completion of facilities to in¬ 
crease production and the influx of workers to the area has 
greatly increased the demand for tools by the firms listed 
herein and their employees, and by other firms in the San 
Francisco Bay area; and this demand has been, and is, aug¬ 
mented by requirement of tools for shipment to the arenas 
of war. At the same time there has been, and is, a con¬ 
stantly increasing demand for tools by airplane production 
facilities in southern California and the shipyards and air¬ 
plane production facilities in the northwest. 

It was essential, in an effort to meet the emergency so 
created, to regulate and control the flow of tools through 
every means of distribution to the end that the most urgent 
requirements of industry in furtherance of the war effort 
first could be served and demands, not so immediate, de¬ 
ferred. In furtherance of this effort, it was of extreme im¬ 
portance that no undue accumulation of inventory or con¬ 
centration of the flow of tools at any one point or through 
any one means of distribution be permitted to disrupt an 
even flow of supplies of tools, geared to the demands of the 
emergency. 

Any improper extension of priorities would result in an 
undue accumulation of inventory and concentration of the 
flow of tools which the priorities and allocations system 
was designed to prevent, and a diversion of a large inven¬ 
tory of tools from the regulated flow of supplies. The effect 
of the initial diversion would be pyramided through re¬ 
peated sale and turnover. 

Unless subject to control, the practices engaged in by the 
B. Simon Hardware Company would disrupt the allocation 
of tools and the war effort to an increasingly serious degree. 

JOE E. SHNELL, 

Affiant. 


Subscribed and sworn to 
gust, 1943. 


Deputy 


before me this 21st day of Au- 

J. A. SCHAERTZER, 

Cleric , U. 8. District Court 
Nor. Dist. of California . 
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[R. 64] In the District Court of the United States for the 

District of Columbia 

C. A. No. 20660. 

B. Simon Hardware Company, a Corporation, and B. Simon 
Hardware Company, a Partnership, 808 Broadway, Oak¬ 
land, California, Plaintiffs, 


Donald M. Nelson, Chairman of the War Production Board; 
J. A. Krug, Program Vice-Chairman thereof; William 
J. Logan, Director of the Distribution Bureau thereof; 
Morris Verner, Acting Director of the Compliance Divi¬ 
sion thereof; and J. Joseph Whelan, Recording Secre¬ 
tary thereof, Defendants. 

Affidavit of Loring M. Staples in Support of Defendants 
Motion for Summary Judgment . 

United States of America, 

District of Columbia, ss: 

Loring M. Staples, being first duly sworn, deposes and 
says: 

I am now and have been at all times since March 1942, 
Head Attorney, Legal Division, War Production Board 
and in charge of the above case. Attached hereto and 
marked Exhibit “A”, and made a part hereof, are true 
and correct copies or the originals of the following proceed¬ 
ings on which Suspension Order S-301, as amended, .is 
based: 1. Transcript of the evidence and the exhibits intro¬ 
duced at the meeting or hearing before the Compliance Com¬ 
missioner referred to in the complaint; 2. The findings and 
recommendations of the Compliance Commissioner based 
thereon and his telegram modifying his original recommen¬ 
dations; 3. Suspension Order S-301 as originally issued; 
[R. 65] 4. Appeal of plaintiffs to the Chief Compliance Com¬ 
missioner and application for stay pending appeal; 5. Or¬ 
der staying Suspension Order S-301 pending appeal; 6. An¬ 
swer to plaintiffs’ appeal; 7. Plaintiffs’ reply to the answer 
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and affidavit annexed thereto; 8. Letter to plaintiffs from 
the Chief Compliance Commissioner amending Suspension 
Order S-301; 9. Suspension Order S-301, as amended in ac¬ 
cordance with the recommendation of the Chief Compliance 
Commissioner. I am familiar with the contents of Exhibit 
“A” which are part of the files and records of the War 
Production Board. 

One of the grounds on which plaintiffs contend that Sus¬ 
pension Order S-301 is invalid is that the action of the de¬ 
fendants and their associates, in issuing and threatening 
to enforce said Order, is arbitrary and capricious and with¬ 
out evidence to support it. It is submitted that Exhibit 
“A” is relevant on that issue sought to be raised and that 
it shows that the action of the defendants and their asso¬ 
ciates is not arbitrary or capricious, but is supported by evi¬ 
dence. 

LORING M. STAPLES. 


Subscribed and sworn to before me this 30th day of 
August, 1943. 


ANITA D. BANCROFT, 

.Notary Public . 


My commission expires March 15,1947. 


[R. 66] In the District Court of the United States for the 

District of Columbia 

' Civil Action No. 20660 

B. Simon Hardware Company, a Corporation, and B. Simon 
Hardware Company, a Partnership, 808 Broadway, Oak¬ 
land, California, Plaintiffs , 

vs. 

Donald M. Nelson, Chairman of the War Production Board; 
J. A. Krug, Program Vice-Chairman thereof; William 
J. Logan, Director of the Distribution Bureau thereof; 
I Morris Verner, Acting Director of the Compliance Divi¬ 
sion thereof; and J. Joseph Whelan, Recording Secre¬ 
tary thereof, Defendants. 
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Substituted Affidavit of H. Norman Davies in Support of 
Defendants’ Motion for Summary Judgment. 

United States of America, 

District of Columbia , s$: 

H. Norman Davies, being first duly sworn, deposes and 
says: 

I am Chief of the Ratings and Directives Section, and 
assistant to the Chief of Industrial and Hardware Supplies 
Branch, Wholesale and Retail Division of the War Produc¬ 
tion Board, and became associated with the War Produc¬ 
tion Board on January 27, 1942. Prior to my association 
with the War Production Board, I had twenty-eight years 
experience in wholesale and retail hardware distribution, 
including hand tools and precision instruments. The state¬ 
ments in this affidavit are made of personal knowledge, 
based upon my experience in the distribution of hardware, 
and my experience in connection with the [R. 67] adminis¬ 
tration of the priorities and allocations system of the War 
Production Board, or based upon inspection of the files and 
records of the War Production Board. 

In January of 1942, it became apparent that the situation 
with respect to supplies, production and distribution of 
tools, was acute. Hand tools and precision instruments are 
essential in the production of airplanes, ships, tanks and 
other vital necessities of war. The rapid conversion of 
American industry to the requirements of the war effort 
and the tremendous expansion of industrial facilities was 
such that the supply and production of tools was far less 
than the quantities needed. 

There has always been a method for replacement in in¬ 
ventory of tools required to be delivered by a distributor 
in filling “rated 7 ’ orders. The distributor could “extend” 
the rating on his own order to a manufacturer to replace 
the tools delivered to his customers on rated orders from 
his inventory; so, if a producer obtained tools and utilized 
a P-100 rating of A-10 on its order, the distributor could 
extend the A-10 rating to a manufacturer of tools, but only 
to obtain tools to replace in his inventory the tools delivered 
to fill the rated orders. 
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and affidavit annexed thereto; 8. Letter to plaintiffs from 
the Chief Compliance Commissioner amending Suspension 
Order S-301; 9. Suspension Order S-301, as amended in ac¬ 
cordance with the recommendation of the Chief Compliance 
Commissioner. I am familiar with the contents of Exhibit 
“A” which are part of the files and records of the War 
Production Board. 

One of the grounds on which plaintiffs contend that Sus¬ 
pension Order S-301 is invalid is that the action of the de¬ 
fendants and their associates, in issuing and threatening 
to enforce said Order, is arbitrary and capricious and with¬ 
out evidence to support it. It is submitted that Exhibit 
“A” is relevant on that issue sought to be raised and that 
it shows that the action of the defendants and their asso¬ 
ciates is not arbitrary or capricious, but is supported by evi¬ 
dence. 

LORING M. STAPLES. 

Subscribed and sworn to before me this 30th day of 
August, 1943. 

ANITA D. BANCROFT, 

Notary Public. 

My commission expires March 15,1947. 


[R. 66] In the District Court of the United States for the 

District of Columbia 

Civil Action No. 20660 

B. Simon Hardware Company, a Corporation, and B. Simon 
Ha r dware Company, a Partnership, 808 Broadway, Oak¬ 
land, California, Plaintiffs , 

vs. 

Donald M. Nelson, Chairman of the War Production Board; 
i J. A. Krug, Program Vice-Chairman thereof; William 
i J. Logan, Director of the Distribution Bureau thereof; 
Morris Verner, Acting Director of the Compliance Divi¬ 
sion thereof; and J. Joseph Whelan, Recording Secre¬ 
tary thereof, Defendants. 
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Substituted Affidavit of H. Norrrum Davies in Support of 
Defendants* Motion for Summary Judgment. 

United States op America, 

District of Columbia, ss: 

H. Norman Davies, being first duly sworn, deposes and 
says: 

I am Chief of the Ratings and Directives Section, and 
assistant to the Chief of Industrial and Hardware Supplies 
Branch, Wholesale and Retail Division of the War Produc¬ 
tion Board, and became associated with the War Produc¬ 
tion Board on January 27, 1942. Prior to my association 
with the War Production Board, I had twenty-eight years 
experience in wholesale and retail hardware distribution, 
including hand tools and precision instruments. The state¬ 
ments in this affidavit are made of personal knowledge, 
based upon my experience in the distribution of hardware, 
and my experience in connection with the [R. 67] adminis¬ 
tration of the priorities and allocations system of the War 
Production Board, or based upon inspection of the files and 
records of the War Production Board. 

In January of 1942, it became apparent that the situation 
with respect to supplies, production and distribution of 
tools, was acute. Hand tools and precision instruments are 
essential in the production of airplanes, ships, tanks and 
other vital necessities of war. The rapid conversion of 
American industry to the requirements of the war effort 
and the tremendous expansion of industrial facilities was 
such that the supply and production of tools was far less 
than the quantities needed. 

There has always been a method for replacement in in¬ 
ventory of tools required to be delivered by a distributor 
in filling 44 rated ’ 9 orders. The distributor could 4 4 extend ’ 9 
the rating on his own order to a manufacturer to replace 
the tools delivered to his customers on rated orders from 
his inventory; so, if a producer obtained tools and utilized 
a P-100 rating of A-10 on its order, the distributor could 
extend the A-10 rating to a manufacturer of tools, but only 
to obtain tools to replace vn his inventory the tools delivered 
to fill the rated orders. 
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Due to the increasing demand for tools, it became neces¬ 
sary to grant additional assistance to tool distributors. 

It was also necessary in an effort to meet the emergency 
so created to regulate and control the flow of tools through 
every means of distribution to the end that the most urgent 
requirements of industry in furtherance of the war effort 
first could be served and demands, not so immediate, de¬ 
ferred. In furtherance of this effort, it was of extreme 
importance that no undue accumulation of inventory or con¬ 
centration of the flow of tools at any one point or through 
any one means of distribution be permitted to disrupt an 
even flow of supplies of tools, geared to the demands of 
the emergency. 

! [R. 68] Meetings were held by representatives of the War 
Production Board with representatives of all levels of the 
tool industry during the months of January, February and 
March 1942, in an effort to work out a system of priorities 
and allocations to apply to the tool industry. Among other 
matters considered in these meetings was a method of re¬ 
stricting distributors to limited inventories, 
i On April 6,1942, after full consideration of all problems 
presented through the medium of the meetings with rep¬ 
resentatives of the industry, the War Production Board 
adopted, issued and promulgated Inventory Limitation Or¬ 
der L-63. This order was based on the following findings 
which form the preamble of the order: 

“The fulfillment of requirements for the defense of 
i the United States has created a shortage in the supply 
of aluminum, copper, iron, steel and other materials 
for defense, for private account and for export; and 
i the following Order designed to prevent the undue ac- 
i cumulation of inventory in the hands of Suppliers is 
i deemed necessary and appropriate in the public in¬ 
terest and to promote the national defense 

Inventory Limitation Order L-63 limits any distributor 
dealing in hard goods (such as tools, machinery, and mer¬ 
chandise made of metal) who had an inventory of $20,000 
or more, to an inventory equal to that of twice his second 
preceding month’s sales, if the distributor does business 
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on the Atlantic coast; and if the distributor does business 
on the Pacific coast, then to three times the second pre¬ 
ceding months sales. 

To furnish the required assistance and controls, the War 
Production Board, early in the year 1942, established a 
system of priorities and allocations to control the produc¬ 
tion, distribution, and supply of tools. Under this system, 
distributors, such as B. Simon Hardware Company, could 
apply to the War Production Board for allocations of tools 
and for assignments of preference ratings to enable them 
to procure tools, on a form knowm as PD-1X. The informa¬ 
tion submitted by distributors on these forms included the 
amount of inventories of [R. 69] tools on hand, the type of 
business served, the types of tools handled, and the class of 
customers served in the area in which the distributors did 
business. This information, together with information 
available to the War Production Board from other applica¬ 
tion on forms PD-1X from all parts of the country, as well as 
from other sources of information concerning the produc¬ 
tion, distribution and supplies of tools, enabled the WPB 
to consider the application made and decide how many 
tools should be allotted to the distributor and what ratings 
should be assigned to him to procure such tools. The 
PD-1X application was the only medium through which 
distributors could obtain preference ratings to assist them 
in securing additional supplies of tools over and above 
their original inventories. 

PD-1X was issued in April 1942, at about the same time 
Inventory Limitation Order L-63 was adopted and pro¬ 
mulgated. The PD-1X application form (now known as 
Form WPB-547) has been and now is used on a nation¬ 
wide scale by distributors of tools. 

At the time Inventory Limitation Order L-63 and appli¬ 
cation form PD-1X were issued, they were given a great 
amount of publicity to the hardware trade throughout the 
country through such mediums as The Hardware Age, 
Hardware Retailer, and Mill Supply magazines, and others. 
From the date of issuance of the order and form referred 
to down to the present date, practically every issue of these 
magazines has carried articles with regard to Inventory 
Limitation Order L-63 and with particular regard to the 
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PD-1X form of application. In addition, Inventory Limita¬ 
tion Order L-63 was published in the Federal Register 
and supplies of form PD-1X were made available to the 
hardware trade throughout the country. Supplies of Form 
PD-1X were placed in every regional and district office 
established by the War Production Board throughout the 
country and were available to the hardware trade at any 
such regional office, including the regional office located at 
1355 Market Street, in [R. 70] San Francisco, California. 

I The situation with respect to supplies of tools for the 
west coast industries was, and is, acute. Principal sources 
of tool production lie east of the Rocky Mountains and, 
thus, apart from the inadequacy of supply for the demands 
of industry generally, the additional problem of transpor¬ 
tation seriously affects supplies of tools for the west coast. 

! B. Simon Hardware Company has never made an appli¬ 
cation to the War Production Board on Form PD-1X for 
hand and precision tools. Distributors in the San Fran¬ 
cisco area who have made applications on Form PD-1X 
for hand and precision tools are as follows: 

Austin Brothers, Stockton, California. 

Baker Hamilton, San Francisco, California. 

Bay City Auto Supply, Alameda, California. 

Bay City Wholesale Hdwe. Co., San Francisco, California. 
Dunham, Carrigan & Hayden, San Francisco, California. 
Garehime & Boone, 324 9th St., San Francisco, California. 
Levins Auto Supply, 11 Van Ness Avenue, San Francisco, 
California. 

Marshall-Newell Supply, Spear & Mission St., San Fran¬ 
cisco, California. 

C. W. Marwedel, 1235 Mission St., San Francisco, Cali¬ 
fornia. 

Maxwell Hdwe. Co., Oakland, California. 

Mechanics Specialty Co., Polke St., San Francisco, Cali¬ 
fornia. 

[R. 71] Montgomery Ward Co., 2835 E. 14th St., Oakland, 
California. 

Nusbaum Wholesale Hdwe., 871 Folson St., San Francisco, 
California. 
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Palace Hdwe. Co., 581 Market St., San Francisco, California. 
Sears Roebuck Company, Telegraph Avenue, Oakland, Cali¬ 
fornia. 

Sellers Brothers Company, 171 Fremont St., San Fran¬ 
cisco, California. , 

Several Machine Supply Co., San Francisco, California. 
Sloss & Brittain, San Francisco, California. 

These distributors are supplying shipyards, airplane 
companies, and other war production plants in and around 
the San Francisco Bay area. It is my opinion that if the 
proposed suspension order against B. Simon Hardware 
Company is enforced, the above-mentioned distributors can 
supply the requirements of the war production plants in 
the San Francisco Bay area. 

The violations committed by B. Simon Hardware Com¬ 
pany, as found by the Compliance Commissioner, were (1) 
unauthorized extensions of AA-2 ratings and (2) exten¬ 
sions of A-10 ratings in amounts greatly in excess of the 
total A-10 rated orders placed with it by purchasers. 

Any improper extension of priorities would result in an 
undue accumulation of inventory and concentration of the 
flow of tools which the priorities and allocations system was 
designed to prevent, and a diversion of a large inventory 
of tools from the regulated flow of supplies. The effect 
of the initial diversion would be pyramided through re¬ 
peated sale and turnover. 

H. NORMAN DAVIES. 

Subscribed and sworn to before me this 9th day of Sep¬ 
tember, 1943. My commission expires October 1, 1944. 

[R. 72] Service of the annexed substituted affidavit of H. 
Norman Davies, in support of defendants’ motion for sum¬ 
mary judgment, is hereby admitted. It is stipulated that the 
annexed substituted affidavit may be substituted in the place 
and stead of the affidavit of H. Norman Davies in support of 
defendants’ motion for summary judgment filed August 31, 
1943. Further stipulated that defendants’ motion for 
summary judgment, supported by the annexed substituted 
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affidavit may be brought on for hearing at 10:00 A. M., 
September 15, 1943, or as soon thereafter as counsel can 
be heard. 

This 14th day of September, 1943. 

ROBERT E. SHER, 

Washington Bldg., Washington, D. C. 

DEMPSEY AND KOPLOVITZ, 

938 Bowen Building, Washington, D. C. 

By WILLIAM J. DEMPSEY, 

Attorneys for Plaintiffs. 


[R. 73] In the District Court of the United States for the 

District of Columbia 

Civil Action No. 20660. 

B. Simon Hardware Company, a Corporation, and B. Simon 
Hardware Company, a Partnership, Plaintiffs, 

v. 

Donald M. Nelson, Chairman op the War Production 
i Board, et al., Defendants. 

I am satisfied that the “Suspension Order” of the defend¬ 
ants was not an allotment but a penalty imposed upon the 
plaintiffs for a violation of the regulations issued by the 
War Production Board. There is no authority in the stat¬ 
utes for the imposition of a penalty for a violation of these 
regulations by the War Production Board. The penalty 
sought to be imposed is one for the benefit of the public, not 
for a private individual and such a drastic power will not be 
implied. Wallace v. Cutten, 298 U. S. 229; United States v. 
La Franca, 282 TJ. S. 568; O’Sullivan v. Felix, 233 U. S. 318. 
The statute under which the defendants are acting provides 
for criminal proceedings in the courts for the punishing of a 
violation of the defendants’ regulations; I think in view of 
this provision there is less ground for any construction of 
this statute that would imply the imposition of penalties by 
the defendants. The question before the Court is not what 
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are the War powers of the Government but what powers 
have been vested in the defendants by the Congress. 

Nor is there any force in the contention of the defendants 
that they exercised this power before the statute was 
amended, and that this departmental practice was impliedly 
approved, because it was not specifically taken away. But 
this practice had continued for such a brief period that no 
presumption of implied approval would arise. 

[R. 74] In my opinion the Congress has not authorized the 
imposition of this penalty upon the plaintiffs, and the mo¬ 
tion of the defendants for a summary judgment will be over¬ 
ruled. 

The trial of the case on the merits will be advanced for 
hearing and set for Wednesday, October 6, 1943 at 10:00 
o’clock A. M. The temporary restraining order will be 
continued as an injunction pendente lite. 

As the motion of the defendants has been decided on a 
question of law, it is unnecessary to pass upon the plain¬ 
tiffs’ motion to strike certain affidavits of the defendants. 

JENNINGS BAILEY, 

Justice. 


[R. 75] In the District Court of the United States for the 

District of Columbia 

Civil Action No. 20660. 

B. Simon Hardware Company, et al., Plaintiffs, 

v. 

Donald M. Nelson, et al., Defendants. 

On Motion for Rehearing. 

The defendants claim that the Suspension Order imposed 
upon the plaintiffs was not a penalty but is an exercise of 
the allocation and priority powers. The regulation of the 
defendants No. 944.18 is entitled “Violations and Penal¬ 
ties” which provides that any person violating the pro¬ 
visions of the regulations • • • may be prohibited by 
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the Director of Industry Operations from making or obtain¬ 
ing further deliveries of material under priority control 
and may be deprived of further priorities assistance. The 
Director of Industry Operations may also take any other 
action deemed appropriate, including the making of a 
recommendation for prosecution under Section 35 (A) of 
the Criminal Code (18 U. S. C. 80). 

The notice given by the defendants to the plaintiffs of its 
proposed action contains this statement: 

“You are hereby notified that this matter will be pre¬ 
sented to a Compliance Commissioner of the War Pro¬ 
duction Board for his recommendations as to the 
imposition of administrative penalties against you. ,, 

Pursuant to hearing based upon this notice the Sus¬ 
pension Order involving this case was issued. 

No question has been raised as to the constitutional power 
of the defendants to allocate and reallocate materials or to 
discontinue or establish or disestablish priorities under the 
powers given them by the Act of Congress. On the other 
hand, nothing can be found in the Act justifying the imposi¬ 
tion of penalties as a punishment for prior conduct and the 
use by the defendants [R. 76] of the word “penalties” both 
in its regulations and in the notice given to the plaintiffs 
necessarily involves the idea of punishment. The fact that 
Congress has given such a power to the Secretary of Agri¬ 
culture in the Commodities Exchange Act rather gives rise 
to the implication that it failed to give such power to the 
defendants was intentional. 

I am still of the opinion that no power has been given to 
the defendants to impose penalties. It is true that the 
power given to allocate and to reallocate materials may 
frequently bring about a like result, but where this power 
is used expressly for the purpose of imposing a penalty, I 
think that there is no justification for such action under the 
Act of Congress. 

The motion for rehearing will be overruled. 

JENNINGS BAILEY, 

Justice. 
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[R. 77-78] In the District Court of the United States for the 

District of Columbia 

Holding a Law Court 

Civil Action No. 20660 

B. Simon Hardware Company, a corporation, and B. Simon 
Hardware Company, a partnership, Plaintiffs, 

vs. 

Donald M. Nelson, Chairman of the War Production 
Board; J. A. Krug, Program Vice Chairman thereof; 
William J. Logan, Director of the Distribution Bureau 
thereof; Morris Verner, Acting Director of the Compli¬ 
ance Division thereof; and J. Joseph Whelan, Recording 
Secretary thereof, Defendants. 

Washington, D. C., 

Monday, January 31, 1944. 

The above-entitled cause came on for trial before Associ¬ 
ate Justice Jennings Bailey, in Civil Division No. 5, at 12:00 
o ’clock, noon. 

Appearances: 

On behalf of Plaintiffs, B. Simon Hardware Company, 
et al: 

Robert E. Sher, Esq., Washington Bldg., Washington, 
D. C., and 

William J. Dempsey, Esq., Brown Bldg., Washington, 
D. C. 

[R.79] On behalf of Defendants, Donald M. Nelson, et al: 

Pierce W. Bradley, Esq., Special Assistant to the Attor¬ 
ney General, 

Walker Smith, Esq., Special Assistant to the Attorney 
General, and 

Loring M. Staples, Head Attorney, Legal Division, War 
Production Board. 
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Proceedings 

The Court: Are you ready, gentlemenf 

Mr. Sher: Yes, Your Honor. 

Mr. Bradley: Yes, Your Honor. 

The Court: Proceed. 

Mr. Sher: May it please the Court, Your Honor has heard 
on two occasions an argument on the questions of law in 
the case. 

The questions of fact are not very much in dispute. The 
Complaint alleges that the issuance of the suspension order 
will cause severe and irreparable injury to the plaintiff. 
Those allegations as to damage were denied in the Answer 
on the ground that the defendants were without knowledge. 
We propose to prove the allegations of damage by the 
depositions of some witnesses that were taken in California. 

The only other factual issue in the case that is at all 
in dispute is the question of the procedure of the War Pro¬ 
duction Board in the issuance of these suspension orders. 
We [R. 80] have taken the deposition of Morris Yerner, one 
of the defendants in the case, and we propose to offer his 
deposition on the question of procedure. 

That will conclude the case, so far as the plaintiff is con¬ 
cerned. 

Mr. Bradley: For the defendants, two witnesses will be 
called for the purpose of testifying as to the procedure 
employed, its origin and other matters; and in addition, 
certain exhibits will be offered in evidence. 

Mr. Sher: Your Honor, I believe the originals of the 
depositions are attached to the file that you have. 

The Court How long do you gentlemen expect to take? 

Mr. Sher: It won’t take us very long. It will take us just 
the time it will take us to read these depositions. 

The Court: Sometimes it takes a good while to read dep¬ 
ositions. 

Mr. Sher: I would think about three-quarters of an hour, 
maybe an hour. 

Mr. Bradley: The first witness for the defendants will 
require about 20 minutes on direct, and the second witness 
a little longer, I should say about 40 minutes. 

The Court: It might save a little time if I just read these 
over myself. 
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Mr. Sher: There may be some objection to some of the 
i questions. If counsel doesn’t want to stand on the objec¬ 
tions, [R. 81] that will be perfectly all right with us. 

Mr. Bradley: There were some objections noted at the 
time the depositions were taken, Your Honor, but in consid¬ 
eration of the entire deposition I don’t believe we have 
any objections to offer, because I think the Court can arrive 
i at a correct appraisement of the value of the testimony. 

The Court: Suppose I just read them myself, then. 

Mr. Sher: All right. Do you want to read them now, 
Your Honor? 

The Court: Yes, I will read them now. I don’t know, we 
might as well proceed and I will read the depositions later. 

Mr. Bradley: Your Honor, there will come up a reference 
later, during the course of the proceedings, to a portion 
i of the depositions taken. We can proceed now, and then 
if the Court would prefer to look at them during the 
noon recess- 

i The Court: (Interposing) I don’t expect to spend my 
noon recess in reading depositions. I will read them now. 

I am satisfied that it is going to take me until lunch 
time to read this, and probably longer. So you gentlemen 
I need not come back until half-past one. 

Evidence on Behalf of the Plaintiffs. 

Mr. Sher: For the purpose of the record, let the record 
show that Plaintiffs offer in evidence the depositions of 
I Roberta Boyer, Jacob Simon, and Herbert J. Watt, taken 
1 before [R. 82] Joseph Croter, a Notary Public in and for 
the County of Alameda, State of California, on December 
17 and December 21, 1943. 

The Court: Very well. 

Mr. Bradley: No objection. 

(The depositions referred to were submitted to the 
Court.) 

The Court: Then will you gentlemen return at half-past 
one. 

i (Whereupon, at 12:10 o’clock p. m., a recess was taken 
until 1:30 o’clock p. m., of the same day.) 
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[R. 83] Afternoon Session 

(The proceedings were resumed at 1:55 o’clock p. m., at 
the expiration of the recess.) 

1 The Court: I have been detained at a General Term meet¬ 
ing of the Court which made me late, and I haven’t quite 
finished the depositions. 

(The Court finished reading the depositions previously 
offered.) 

The Court: All right, proceed. 

Mr. Sher: May it please the Court, Plaintiffs now offer 
in evidence the deposition of Morris Vemor, one of the 
defendants in the case, taken in the City of Washington 
on December 20, 1943, and completed on January 25, 1944, 
before Lloyd L. Harkins, a Notary Public in and for the 
District of Columbia. 

Mr. Bradley: No objection. 

The Court: Very well, gentlemen. 

(The deposition referred to was submitted to and read 
by the Court.) 

The Court: Proceed. 

Mr. Sher: May it please the Court, Plaintiffs now offer 
in evidence as Exhibit 1, a copy of General Administrative 

Order No. 2-29, dated November 18, 1942- 

1 The Court: (Interposing) Is that one of the exhibits to 
the deposition! 

[R. 84] Mr. Sher: Yes, that is attached to the Verner dep¬ 
osition, marked Verner Exhibit No. 1. This exhibit was 
produced by the defendants at our request, and it is relevant 
on the question of the War Production Board procedure in 
Suspension order cases, and is also relevant on the question 
of whether this is a penalty or an allocation that is being 
dealt with here; and we offer it in evidence as our Exhibit 1. 

Mr. Bradley: The defendants object to the receipt of that 
document in evidence, Your Honor, on the ground that the 
record of the administrative proceeding before the Com¬ 
pliance Commission of the WPB constitutes the best evi¬ 
dence of what actually transpired. The defendants take 
the position that this document constitutes nothing more 
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than a general direction, and is not controlling as to what 
transpired in the case; but, to the contrary, the record of 
the administrative proceeding is the best evidence, and is 
controlling. 

The Court: I think it is admissible, and I overrule the 
objection. 

(Document entitled General Administrative Order No. 
2-29, dated 11/18/42, was marked Plaintiffs’ Exhibit No. 1 
and received in evidence.) 

Mr. Sher: Plaintiffs offer in evidence as their Exhibit 
No. 2, General Administrative Order No. 2-29, dated April 
10, 1942. This is attached to the Verner deposition and 
marked Verner Exhibit No. 2. The order of November 
18,1942, [R. 85] supersedes the order of April 10,1942, and 
we offer this in evidence merelv to show the chain of events 
administratively. 

Mr. Bradley: To the receipt of this document we offer 
the same objection which was just overruled; and we offer 
the additional objection that this document was not effec¬ 
tive during any part of the period involved in these ad¬ 
ministrative proceedings against the B. Simon Hardware 
Company, and therefore that is an additional reason why 
it is not relevant 

The Court: What do you say as to the last ground of 
objection? 

Mr. Sher: Well, it is true that it wasn’t in effect during 
the time that the hearing took place, but the violations 
charged date from the end of March, 1942, to the 15th of 
October, 1942. 

The Court: I will admit it. 

(Document entitled General Administrative Order No. 
2-29, dated April 10, 1942, was marked Plaintiffs’ Exhibit 
No. 2 and received in evidence.) 

Mr. Sher: We offer in evidence as Plaintiffs’ Exhibit 
No. 3, Administrative Order No. 2-29, dated August 20, 
1943. This is attached to the Verner deposition and marked 
Verner Exhibit No. 3. 

Mr. Bradley: To the receipt of this document we offer 
the same general objection which has been overruled. We 
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make [R. S6] the additional objection as to this document, 
that it is apparent from its face that it became effective on 
August 20, 1943, which was a date after the entire admin¬ 
istrative proceeding, including the appeal to the Chief 
Compliance Commissioner and his amendment of the sus¬ 
pension order, had been completed, so that this document 
clearly is without any period under consideration. 

1 Mr. Sher: Well, Your Honor, it shows the changes that 
have been made in the procedure as a result of the Simon 
Hardware case. 

1 The Court: I don’t think it is admissible. 

Mr. Sher: We take exception. 

The Court: It is not necessary for you to note an ex¬ 
ception. 

Mr. Sher: At the request of the plaintiff, defendants have 
produced part of the legal section of the Compliance Manual 
of the War Production Board, which contains instructions 
that were issued to Compliance Commissioners for the con¬ 
duct of hearings on suspension orders, and also instruc¬ 
tions to the field offices of the War Production Board as 
to the kind of situation when suspension order proceedings 
should be instituted. This document has been marked 
Verner Exhibit No. 4, and is attached to the Vemer depo¬ 
sition. These instructions were in effect during the period 
when these violations are charged, and we offer it on the 
same [R. S7] theory as we offered the Administrative Order 
2-29. 

Mr. Bradley: To the receipt of this document the defend¬ 
ants object, for the reason that it forms no part of the 
record in the administrative proceeding, and the record 
in that proceeding is the best evidence of what actually 
transpired. We object also for the reason that the docu¬ 
ment shows on its face that it is a general instruction not 
only to Compliance Commissioners, but governing regional 
office procedure in a wide variety of matters, including 
criminal reference and some other things. 

The Court: Some of it may be irrelevant, but I don’t 
see the need to go through it and segregate the particular 
matters. I overrule the particular objection. 
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(Document including part of Legal Section of Compli¬ 
ance Manual of WPB was marked Plaintiffs’ Exhibit No. 4 
and received in evidence.) 

Mr. Sher: Your Honor, the charge against the plain¬ 
tiffs was that they violated certain provisions of Prefer¬ 
ence Rating Order P-100, as amended February 10, 1942, 
and of Priorities Regulation No. 3, as amended June 10, 
1942. We understand that the Court will take judicial 
notice of these regulations. However, particularly Prefer¬ 
ence Rating No. P-100 is not readily available, and I 
thought we would have it marked as an exhibit and offer it 
in evidence. 

Mr. Bradley: No objection. 

[R. 88] The Court: Will you mark it? 

(Document entitled Preference Rating Order P-100, as 
amended February 10, 1942, was marked Plaintiffs * Ex¬ 
hibit No. 5 and received in evidence.) 

Mr. Sher: Rather than offer this other document in evi¬ 
dence, Your Honor, we would like to call attention to the 
fact that Priorities Regulation No. 3, as amended June 10, 
1942, is found at 7 Federal Register, page 4422. 

The Court: Very well. 

Mr. Sher: The only other thing we have, Your Honor, 
is a part of the record of the administrative proceedings 
before the War Production Board. We understand, how¬ 
ever, that counsel for the defendants will offer the entire 
record in evidence. 

Therefore, the plaintiffs rest. 

The Court: Proceed. 

Evidence on Behalf of the Defendants 

Mr. Bradley: For the defendants, Your Honor, in the 
course of the pre-trial proceedings on November 29, 1943, 
conducted before Justice Letts, it was stipulated that the 
records in the administrative proceedings may be received 
in evidence without formed proof. 

On the basis of that stipulation, I would like to offer as 
Defendants’ Exhibit No. 1 in evidence, the entire record 
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of the administrative proceedings as one document, with 
the [R. 89] suggestion that, since it includes a total of 9 
documents, it be marked Defendants’ Exhibit No. 1, “First 
one of nine,” “Second one of nine,” and so on through to 
the end of the series. 

These constitute, for the purposes of the record, first a 
transcript of the evidence and the exhibits introduced at the 
meeting or hearing before the Compliance Commissioner; 
second, the findings and recommendations of the Compli¬ 
ance Commissioner based upon such proceedings, and his 
telegram modifying his original recommendations; third, 
Suspension Order S-301 as originally issued; fourth, appeal 
of the plaintiffs to the Chief Compliance Commissioner, 
and application for stay pending appeal; fifth, order stay¬ 
ing Suspension Order S-301 pending appeal; sixth, An¬ 
swer to plaintiffs’ appeal; seventh, Plaintiffs’ reply to the 
Answer, and affidavit annexed thereto; eighth, letter to 
Plaintiffs from the Chief Compliance Commissioner amend¬ 
ing Suspension Order S.-301; and, ninth, Suspension Order 
S-301 as amended in accordance with the recommendations 
of the Chief Compliance Commissioner. 

Mr. Sher: No objection. 

The Court: Received. 

(Documents above described were marked as Defend¬ 
ants’ Exhibit 1 and received in evidence.) 

Mr. Bradley: In order to complete the record as to the 
[R. 90] P-100 exhibit offered in evidence by the Plaintiffs, 
the Defendants offer two amendments to that regulation, as 
Defendants’ Exhibit No. 2; and in order to complete the 
record as to Priorities Regulation No. 3, offered by the 
Plaintiffs, the Defendants offer an amendment to that regu¬ 
lation of June 26, 1942, as Defendants’ Exhibit No. 3. 

Mr. Sher: No objection. 

The Court: Let them be admitted. 

(Documents above described were marked, respectively, 
as Defendants’ Exhibits Nos. 2 and 3, and were received 
in evidence.) 

Mr. Bradley: The Defendants call Lieutenant Fleisch- 
mann. 
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Thereupon, Manly Fleischmann appearing as a witness 
for and on behalf of the Defendants, having been duly 
sworn, was examined and testified as follows* 

Direct examination. 

By Mr. Bradley: 

Q. Will you state your name, please? 

A. Manly Fleischmann. 

Q. In what capacity are you now engaged? 

A. I am an officer in the Naval Reserve. 

Q. What was your last previous occupation, sir? 

[R. 91] A. I was Assistant General Counsel to the War 
Production Board. 

Q. How long did you occupy that position? 

A. Well, I went with the War Production Board, which 
was then the Office of Production Management, April 1, 
1941. I was then Chief Attorney of the Priorities Division. 
I became Assistant General Counsel of the War Production 
Board about January, 1942, as nearly as I can recall, and 
I served in that capacity from that time until August, 1943, 
at which time I went in the Navy. 

Q. Will you describe briefly your duties in the period 
when you were associated with the War Production Board? 

A. In a general way- 

Mr. Dempsey (Interposing): If Your Honor please, in 
a desire to save time, we have no question about Mr. 
Fleischmann’s qualifications. If counsel will indicate what 
he wants to use him for, perhaps we can concede a lot of 
this. 

Mr. Bradley: Very well. I desire to interrogate the wit¬ 
ness on the stand as to the functions and operations of 
the War Production Board, tracing them from the period 
of his first association down through the period involved 
in this present proceeding. 

The Court: Very well. 

[R. 92] Mr. Bradley: Do you concede that he is qualified 
to testify as to that? 

Mr. Dempsey: I have no question as to his qualifications 
as an attorney, and particularly one qualified in this field as 
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an expert. I do have some question about whether this 
Court needs to have testimony from an attorney as to the 
meaning of War Production Board regulations, or statutes 
of the United States. 

i The Court: We have no jury here and I am not disposed 
to be very rigid in excluding evidence that may have some 
relevancy. I really cannot tell until I hear the testimony. 

Mr. Dempsey: Another suggestion I would like to make, 
your Honor, is that perhaps Mr. Fleischmann, from his 
rightful place at the counsel table, could be just as persua¬ 
sive and helpful as on the witness stand in these matters. 

By Mr. Bradley: 

i Q. Mr. Fleischmann, will you describe, please, the func¬ 
tions and operations of the predecessor to the War Produc¬ 
tion Board at the time when you first became associated 
with it? 

i A. The Office of Production Management was set up, my 
recollection is, in January of 1941. Prior to that time the 
National Defense Advisory Commission had performed 
most of the functions that were then delegated to the Office 
of Production Management. 

[R. 93] At that time the sole power with respect to mate¬ 
rials and priorities was that the President could assign pre¬ 
ferential treatment to contracts and orders of the Army and 
Navy which were found to be necessary in the interest of the 
National Defense Program, which had really just gotten 
under way. That power had been assigned to the Office of 
Production Management- 

i Mr. Dempsey (Interposing): If your Honor please, I 
don’t want to interrupt Mr. Fleischmann again but I wonder 
if the record might show that we object to this testimony 
being considered except as argument of counsel. 

The Court: Very well. 

Mr. Dempsey: Thank you. 

The Court: Proceed. 

The Witness: That power had been delegated to the 
Office of Production Management by the President and was 
then exercised by an official known as the Director of Prior¬ 
ities, under that set-up. 
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At the time that I first had personal knowledge of the way 
in which the Office of Production Management operated, the 
problem of war production, or defense production as it was 
then called, was largely one of insuring that first things 
should come first. In other words, the question that was 
taken into account at the time any action was taken, was 
simply—“Which do you want first”, let us say, “guns or 
ammunition or some [R. 94] civilian item such as baby car¬ 
riages?” 

The program was very small in its scope and it was not 
then realized at all that the program would eventually 
become so large that it would not be possible to provide 
materials and productive facilities to produce an unlimited 
military, on top of an unlimited civilian, program. 

As a result, the first legal instruments that were issued 
by the Office of Production Management were the so-called 
preference rating certificates, which are still being issued, 
but which now constitute only a small part of the work of 
the War Production Board. 

Under these preference rating certificates, certain pre¬ 
ferred contracts—at the outset it was only the Army and 
Navy contracts and sub-contracts—would be given a so- 
called preference rating which was fixed, as nearly as it was 
humanly possible to do so, in their importance to the de¬ 
fense program, and the ratings- 

The Court (interposing): I think the witness is going too 
much into various reasoning for what was done. I think 
what we want to know is what was done. 

Mr. Bradley: Very well, your Honor. 

By Mr. Bradley: 

Q. Mr. Fleischmann, will you undertake to outline for the 
Court objectively, the steps which were taken, without stat¬ 
ing the reasons therefor? 

[R. 95] A. Your Honor, it is a little difficult for me to 
know where to draw the line. I don’t know anything about 
the details of this case. 

The Court: It is not a question of the details of the case, 
it is a question of what was done, and not the reasons for it, 
but what was done. 
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The Witness: Well, at the outset the system consisted of, 
as I have said, preference rating certificates which assigned 
an order of importance to certain contracts and orders re¬ 
lated to the defense program. 

Beginning in approximately June, 1941, after the amend¬ 
ment of the priorities statute, there came to be issued by 
the Office of Production Management, and later by the 
War Production Board, another class of administrative 
actions, namely, the orders and regulations. 

Now they were, generally speaking, I would say, of two 
separate classes. In the first place, because of the very 
large number of separate transactions which now had to be 
rated, a type of order was issued generally in the so-called 
“P” series, like the P-100 order that is involved in this 
case, which would grant a preferential status, let us say to 
a group of producers of the same or related items. So that 
when that was done it was no longer necessary, and there¬ 
after they did not issue individual certificates covering con¬ 
tracts which these particular producers held. 

[R. 96] At about the same time the newlv-created power 
to allocate materials came to be exercised in the series of 
orders which were originally known as the “M” series of 
orders, and a companion group known as the “E” series of 
orders, which I believe are involved in this case. 

Under that series of orders, tighter controls were placed 
on the production, use and distribution of certain materials, 
parts and products of almost every kind; tools and equip¬ 
ment, which by that time had become very scarce in the 
defense program, and over which it was felt that a tighter 
control was needed. i * 

Now those controls took a variety of forms. For example, 
some of the orders dealing with raw materials limited the 
use that could be made of a particular material, like steel, 
for example, and aluminum, those being two of the early 
orders. Other orders, based upon the preference rating 
system which I have described, limited the class of rated 
contracts for which such products could be used or de¬ 
livered, or such material could be used or delivered. For 
example, some of the orders would say that no, say pig iron. 
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could be used to produce a contract rated lower than, let 
us say, A-10. 

So that although the system of allocating and distributing 
materials did gradually supersede, to some extent, the pref¬ 
erence rating system, the preference rating system con¬ 
tinued operative, and still continues, I believe, in operation, 
[R. 97] as the basis of much of the distribution and alloca¬ 
tion that the Office of Production Management, and later 
the War Production Board, has engaged in. 

Now the manner in which the preference ratings are de¬ 
termined, the relative value of the preference rating, is in 
general that the objectives to be attained in a military sense 
are of course fixed by the chiefs of staff. These are trans¬ 
lated, as nearly as can be, into terms of materials and parts 
and productive facilities, and the Requirements Committee 
of the War Production Board then attempts to set up a scale 
which will be the subject of agreement by the various 
agencies, including the military, and fits each type of re¬ 
quirement, military and essential civilian, into this scale of 
preference ratings. 

Now of course no one committee can accomplish that 
gigantic task- 

[R.98] The Court (interposing): The witness is rather 
arguing the question, than telling the facts. Frankly, I get 
very little help from this testimony as far as its bearing on 
this case is concerned. 

Mr. Bradley: Your Honor, the purpose, of course, in call¬ 
ing the witness on the stand, is to delineate as clearly and 
as briefly as possible the origin of this- 

The Court (Interposing): If the witness will do that, all 
right, but I don’t think he is doing it as briefly as possible. 

By Mr. Bradley: 

Q. May I suggest, Mr. Fleischmann, that you state as 
objectively as possible exactly what transpired in the de¬ 
velopment and discharge of the functions of the War Pro¬ 
duction Board? 

A. I am trying to state the manner in which preference 
ratings and allocations originated within the Government 




76 


agencies involved in this particular work, and I wish to state 
the manner in which much of the administrative action in¬ 
volved in allocations of preference ratings originated when 
they did not stem from the chiefs of staff or the Require¬ 
ments Committee. In other words, I was going to try to 
describe the way in which one of these Industry Branches, 
which is concerned with the promulgation of these orders 
and ratings, operated. 

The Court: Go ahead and describe that. 

[R. 99] The Witness: The Industry Branch is a division 
of the War Production Board which is charged with the gen¬ 
eral supervision of the particular industry entrusted to it, 
and charged with the preparation and the initial approval of 
the regulations and orders relating to that particular subject 
matter, and a very large part of the regulatory matter hav¬ 
ing to do with any particular industry, comes from that 
Industry Division. 

The Industry Division is set up with a director and, again, 
representatives of all of the various claimant agencies, as 
they were then called, including the Army and Navy and 
the other civilian agencies, and the decision as to where in 
the scale of comparative values and ratings a particular 
contract, or a particular industry should come, is deter¬ 
mined as a result of the discussions and deliberations that 
are had by the Industry Division. Then the orders and 
regulations are promulgated by the official, originally known 
as the Director of Priorities. 

Now I think that covers it. 

The Court: Very well. 

By Mr. Bradley: 

1 Q. In connection with the system which you have just 
described, Mr. Fleischmann, were any other forms of con¬ 
trol established by the War Production Board? 

A. Yes. Perhaps I should say just one word about [R. 
100] the distinction that we drew between orders and regula¬ 
tions. 

Orders were used, generally speaking, to refer to a con¬ 
trol over a particular industry or a class of individuals that 
required the same treatment. 
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Regulations, as we made the distinction, were applied 
to the broader forms of control that would affect industry as 
a whole, and not specific segments of industry. 

Now in addition to the types of orders that I have men¬ 
tioned, we also issued the type of orders known as sus¬ 
pension orders in the so-called S-series. 

Q. What is the function of the suspension order? 

A. The function of the suspension order is to take one 
step in the allocation and distribution system designed to 
see to it that people who have, or are believed to have, mis¬ 
used material, are deprived of the opportunity to misuse it 
to the disadavantage of the defense program, in the future. 

Q. Now Mr. Fleischmann, a few minutes ago you testi¬ 
fied concerning allocation of materials. What character 
or classification of materials was subjected to allocation 
by the War Production Board? 

A. Every type of material, including everything from 
the raw material produced by the first producer in the 
mines, right down to the retail level, in many cases, every 
type of fabricated as well as unfabricated product. 

Q. Were any procedures exercised by the War Produc¬ 
tion [R. 101] Board prior to the institution of allocations or 
priorities in respect to particular materials or equipment? 

I A. If you mean what was the procedure in general with 
i respect to the issuance of an allocation order, the procedure 
generally was that which I have tried to mention, namely, 
the industry branch concerned went into the subject with 
the advice, in I think virtually every case, of an industry 
advisory committee selected in as representative a manner 
as possible, from the industry, and their views were regu- 
i larly obtained before any order was issued. Of course the 
order didn’t always meet their wishes, but their views were 
obtained. 

Q. In doing what you have just described, or after doing 
what you have just described, did the War Production 
Board make any finding with regard to the- 

A. (Interposing:) Yes. I think in every case—at least 
I know of no exceptions although of course there may have 
i been some—formal or semi-formal findings of fact as to 
the existence of the shortage and the nature of the supply 
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and the demands thereon were made in writing and made a 
part of the administrative record. 

Mr. Bradley: That is all. 

Mr. Sher: No questions. 

Mr. Bradley: The defendants call Mr. H. Norman Davies. 


Thereupon, Henry Norman Davies [R. 102] called as a 
witness for and on behalf of the Defendants, having been 
first duly sworn, was examined and testified as follows: 

Direct examination. 

By Mr. Bradley: 

Q. Will you state your name, please? 

A. Henry Norman Davies. 

Q. What is your present position or occupation, Mr. 
Davies? 

1 A. I am Assistant Chief of the Industrial and Hardware 
Section of the Wholesale and Retail Division of the War 
Production Board. 

Q. How long have you been so occupied? 

A. Since December, 1942. 

Q. How long have you been associated with the War 
Production Board in any capacity? 

A. Since January 28, 1942. 

Q. Tell me, does the Section to which you referred a 
moment ago control hardware supplies, the distribution of 
hardware supplies? 

A. The allocation of priority assistance for their dis¬ 
tribution, yes. 

Q. Now do “hardware supplies” include hand tools and 
precision instruments? 

A. They do. 

[R. 103] Q. What has been your training and experience, 
Mr. Davies, prior to the time you became associated with the 
War Production Board? 

1 A. I was for 28 years connected with the wholesale and 
retail hardware trade. 

Q. In your experience in that field did you deal with 
hand tools and precision instruments? 
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A. Oh yes. 

Q. During all that period? 

A. Yes. 

Q. When you first came with the War Production Board 
in January of 1942, Mr. Davies, in what work were you en¬ 
gaged, specifically during the months of January, February 
and March of 1942? 

A. During those months I was assisting in the preparing 
of Priority Application Form No. PD-IX. 

Q. To what does Application Form PD-IX apply? 

A. That is a distributor’s application for priority assist¬ 
ance. 

Q. When was the form PD-IX to which you have testi¬ 
fied, adopted or promulgated by the War Production Board? 

A. April 6, 1942. 

Q. Was any other document, order or regulation promul¬ 
gated by the War Production Board on that same date? 

A. Yes, the Distributors Inventory Control Order, [R. 
104] Limitation Order L-63. 

Mr. Bradley: I offer as Defendants’ Exhibit 4 for Identi¬ 
fication what purports to be Inventory Limitation Order 
L-63, issued April 6,1942. 

The Court: That may be admitted. 

Mr. Sher: We object to the admission of the document. 
I understood it was being offered only for identification. 
We have no objection to him identifying it. There is no 
charge of any violation of L-63 and we object to it on the 
ground that it is irrelevant and immaterial—if it is being 
offered in evidence. If he wants to use it to refresh the wit¬ 
ness’ recollection, that is something else. 

Mr. Bradley: The offer for the moment is solely for 
identification, Your Honor. 

The Court: Very well. 

(The document referred to was marked as Defendants 
Exhibit No. 4 for Identification.) 

By Mr. Bradley: 

Q. Mr. Davies, I hand you Defendants’ Exhibit 4 for 
Identification and ask you if that is Limitation Order L-63, 

6b 
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in respect of which you have just testified—if that is a copy, 
rather, of Limitation Order L-63? 

A. Yes sir. 

Mr. Bradley: I offer Defendants’ Exhibit 4 for Identifi¬ 
cation as Defendants’ Exhibit 4 in Evidence. 

[R. 105] Mr. Sher: We object to that, Your Honor, on the 
ground that it is immaterial to any of the issues in this case. 
The only charge here is that there was a violation of Prefer¬ 
ence Rating Order P-100, and Priorities Regulation No. 3. 
There is no charge that there was any violation of L-63. 
Consequently we feel it has no place in the case. 

Mr. Bradley: The theory of the Defendants in offering 
this exhibit in evidence, Your Honor, is to show that as 
early as April 6, 1942, there was a specific finding by the 
War Production Board that a shortage existed in the sup¬ 
ply of the tools and precision instruments which are in¬ 
volve^ in this case. 

The Court: Well, for that purpose I think it is admis¬ 
sible. 

'(The document marked Defendants’ Exhibit 4 for Identi¬ 
fication was received in evidence.) 

By Mr. Bradley: 

Q. Calling your attention to Defendants’ Exhibit No. 4 
in evidence, I ask you whether hand tools and precision 
instruments are covered by the terms of that order. 

Mr. Dempsey: If Your Honor please, the exhibit is in 
evidence and I think Your Honor is well able to tell what the 
exhibit covers. 

Mr. Bradley: The exhibit specifies “Hardware Sup¬ 
plies”. I merely wanted to know whether that includes 
hand tools and [R. 106] precision instruments. 

The Court: Well, I think he has already testified to that. 

JMr. Bradley: I next offer what purports to be a copy 
of War Production Board order No. E-6, as Defendants’ 
Exhibit No. 5 for Identification. 

'(The document referred to was marked as Defendants’ 
Exhibit 5 for Identification.) 
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By Mr. Bradley: 

Q. Mr. Davies, I ask you if Defendants’ Exhibit for 
Identification No. 5 is a copy of War Production Board 
Order E-6? 

A. Yes sir. 

Q. Effective June 12,1942? 

A. Yes. 

Mr. Bradley: I offer Defendants’ Exhibit 5 for Identifi¬ 
cation in evidence as Defendants’ Exhibit 5, for the pur¬ 
pose of further showing that on June 12, 1942 there was a 
finding made by the War Production Board that there was 
a shortage of these two items. 

Mr. Sher: We make the same objection. 

The Court: Very well, I will admit it for the purpose 
stated. 

(The document marked Defendants’ Exhibit 5 for Identifi¬ 
cation was received in evidence.) 

[R. 107] Mr. Bradley: I offer what purports to be a Form 
PD-IX as Defendants’ Exhibit No. 6 for Identification. 

(The document referred to was marked as Defendants’ 
Exhibit 6 for Identification.) 

By Mr. Bradley: 

Q. I ask you, Mr. Davies, if Defendants’ Exhibit No. 6 
for Identification is War Production Board Form PD-IX? 

A. Yes sir. 

Mr. Bradley: I offer Defendants’ Exhibit No. 6 for Iden¬ 
tification as Defendants’ Exhibit 6 in evidence. 

Mr. Sher: No objection. 

The Court: That will be admitted. 

(The document marked Defendants’ Exhibit 6 for Identi¬ 
fication was received in evidence.) 

By Mr. Bradley: 

Q. Will you state, Mr. Davies, the reason for the adoption 
of Form PD-IX? 
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Mr. Dempsey: If Your Honor please, we object to this 
type of testimony- 

The Court (interposing): I don’t think that is material. 

Mr. Bradley: I withdraw the question. 

I offer what purports to be War Production Board Form 
WPB-547, formerly PD-IX, as Defendants’ Exhibit 7 for 
Identification. 

[R. 108] (The document referred to was marked as De¬ 
fendants’ Exhibit No. 7 for Identification.) 

By Mr. Bradley: 

Q. Mr. Davies, I ask you if Defendants’ Exhibit No. 7 for 
Identification is WPB Form 547, formerly PD-IX? 

A. Yes sir. 

Mr. Bradley: I offer Defendants’ Exhibit 7 for Identifica¬ 
tion as Defendants’ Exhibit 7 in Evidence. 

Mr. Dempsey: If Your Honor please, I would like to call 
the Court’s attention to the fact that this was adopted six 
mohths or more after the alleged violations in this case, 
and after the hearing was held in this case. I think it is 
subject to the same objection that Your Honor sustained 
as to one of our exhibits. 

The Court: What do you have to say as to that? 

Mr. Bradley: If Your Honor please, the theory is quite 
different here. You see the theory on which the defendants 
make this offer is simply this, that the statute provides 
that whenever the President—and now his delegate, the 
War Production Board—makes a finding as to the likeli¬ 
hood of a shortage, even the likelihood of a shortage, of a 
certain material, that then they can make such rules and 
regulations regarding allocation as are deemed necessary. 
Now the purpose in offering War Production Form 547, 
which is presently in effect, is to show that the War Produc¬ 
tion Board is still, [R. 109] as at the present date, allocating 
this same shortage material, and it is relevant on that issue 
in view of Your Honor’s rulings, prior rulings, in this case, 
and your Honor’s ruling in the recent Steuart Oil Company 
case. 

The Court: Well, it seems to me in view of my ruling, 
if my ruling had anything to do with what has happened 




83 


since, that that exhibit to which you objected should be 
admitted also. 

Mr. Bradley: No sir, for this reason, that it differs en¬ 
tirely in the theory of the offer from the present offer. 
You see they were attempting to show, as a subjective prop¬ 
osition, as I understand it, what the procedure of the War 
Production Board was in respect to its compliance pro¬ 
cedure, and the imposition of suspension orders, what that 
procedure was at the time these proceedings against the B. 
Simon Hardware Company were taken; in other words, 
what was in their mind and what was their intention. Now 
later intentions would have no effect as of then. 

This, however, goes to a different theory, in this respect 
that it shows that the necessity for allocation, and the ma¬ 
chinery therefor, continues to exist down to the present 
time. 

The Court: As I said before, I am not inclined to exclude 
anything that may have some relevancy. This might have 
some bearing on the continuance of the injunction in this 
case, [R. 110] and I will admit it subject to objection. 
Frankly I don’t think that it has much to do with the case, 
but the Court of Appeals might think differently. 

(The document marked Defendants’ Exhibit No. 7 for 
Identification was received in evidence.) 

The Court: How much longer will your examination take? 

Mr. Bradley: Just a few more questions, your Honor. 

The Court: Very well. 

By Mr. Bradley: 

Q. Has the War Production Board ever, down to the pres¬ 
ent date, rescinded its finding that a shortage existed in the 
supply of tools and precision instruments? 

A. No sir. 

Q. Does the War Production Board at the present time 
continue the allocation controls over the distribution of tools 
and precision instruments? 

A. Yes sir. 

Mr. Bradley: That is all. 


84 


Cross Examination. 

By Mr. Sher: 

Q. Mr. Davies, according to this morning’s paper the 
War Production Board has permitted the resumption of the 
manufacture of a number of items that require the use of 
steel, because there has been an improvement in the steel 
situation in the country. Can you tell us whether there 
has been a [R. Ill] corresponding improvement in the hand 
tool situation! 

A. It is the manpower situation with regard to hand 
tools, it is not a matter of steel; it is the manpower that 
makes it so they can’t produce a sufficient quantity. 

Q. There is plenty of steel for hand tools! 

A. Yes, there is plenty of steel. 

Q. Has the situation improved with respect to tools in 
the past few months ? 

A. Yes, the demand from the war plants is not as great 
as it was in the early part of 1942, and 1943. 

Q. Do your reports indicate that there is a corresponding 
increase in the supply of hand tools! 

A. No, there isn’t an increase in the supply for the simple 
reason that as recently as last Saturday I met with a delega¬ 
tion of the different branches of the War Production Board 
and also from the Department of Agriculture, to ascertain 
if there was any possibility of getting tools, hand tools, 
wrenches, files and the like, to the distributors so that they 
could get them out to the retailers for farm use, and means 
are being taken right now to see if that can’t be done, due 
to the fact that there isn’t a sufficient supply in the field 
at the present time. 

Q. Are you familiar with the fact that the War Depart¬ 
ment for the past 30 to 60 days has been selling hand tools 
as surplus merchandise! 

[R. 112] Mr. Bradley: That is objected to, your Honor. 
What the War Department may do has no- 

The Court (Interposing): I think it bears on the question 
of the shortage. I overrule the objection. Let him answer 
the question. 

The Witness: I am not aware that the War Department 
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has sold tools. I know that they have issued surplus lists 
which are circulated among the other services so that one 
department can buy from another, from surplus goods. I 
don’t think the Treasury Department has taken over that 
surplus material for resale. 

By Mr. Sher: 

Q. Isn’t it true that the War Department has also circu¬ 
lated lists of these surpluses to private industry as well 
as to government agencies? 

A. No sir; they may have gone out but they are not sup¬ 
posed to have sold anything to private industry. I don’t 
say there hasn’t any gone out, they may have have gone out, 
but they are not supposed to have sold them to private in¬ 
dustry; they are supposed to go through the Treasury 
Department. 

Mr. Sher: Will you mark this as Plaintiffs’ Exhibit 6 for 
Identification? 

(The document referred to was marked as Plaintiffs’ 
Exhibit No. 6 for Identification.) 

By Mr. Sher: 

[R. 113] Q. I show you Plaintiffs’ Exhibit 6 for Identifi¬ 
cation, which purports to be a catalog of available material 
of the U. S. Army Air Forces at the Specialized Depot in 
Memphis, Tennessee, and call your attention to pages 24 to 
27 inclusive thereof. Have you ever seen this catalog be¬ 
fore? 

A. Yes sir. 

Q. And that catalog indicates that there are a number 
of hand tools available for sale as surplus commodities 
by the U. S. Army Air Force Depot at Memphis, Tennessee, 
does it not? 

A. It was purported to have been a surplus, but I under¬ 
stand from distributors that went there to buy it that it was 
no longer there but had been distributed among other serv¬ 
ices. It is stamped on here, “No Longer Available”. 

Q. You understand, do you not, that this catalog was cir¬ 
culated among persons engaged in private industry as well 
as among government agencies ? 
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A. I don’t know that; I know that we got one in the 
Department. 

Q. Doesn’t it indicate in the Foreword that this catalog 
is to be circulated among private industries? 

A. You asked me if I knew that, and I don’t know. 

Q. You don’t know whether it was or not? 

A. That is right. 

Q. But you do note that it indicates on its face that 
[R. 114] it is to be so circulated? 

A. It indicates that, but you asked me a direct question 
whether I knew. 

Q. Mr. Davies, did you have anything to do with the issu¬ 
ance of Suspension Order S. 310? 

A. No sir. 

Q. Do you know whether or not your Division was con¬ 
sulted prior to the issuance of this suspension order? 

A. That I don’t know. 

Mr. Sher: That is all. 

Mr. Bradley: That is all. The defendants rest. 

The Court: Is there any rebuttal? 

Air. Sher: No rebuttal. We rest. 

The Court: Do you gentlemen want to argue this case 
later? If so, I will hear you tomorrow morning. I just 
wanted to know whether you did, or not. 

Mr. Bradley: I would like to discuss the case, your Honor, 
in the light of the evidence adduced, very briefly. 

The Court: How long will it take you? 

Mr. Bradley: Not over half an hour. 

The Court: Do you wish to say anything, Mr. Sher? 

Mr. Sher: I am willing to submit the case without any 
additional argument, but if counsel wishes to argue, then 
we would like about fifteen minutes. 

The Court: I will take it up then tomorrow morning. 

[R. 115] (Discussion off the record.) 

The Court: At the request of counsel for the plaintiffs, 
then, I will take it up tomorrow at 1:30 p. m., if that is 
agreeable. 
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Mr. Sher: That will be fine. 

Mr. Bradley: That is perfectly satisfactory. 

(Thereupon, at 3:22 o’clock, p. m., a recess was taken 
until 1:30 o’clock, p. m., Tuesday, February 1, 1944.) 


[R. 116] City of Washington, 

District of Columbia, ss: 

Affidavit 


Before me, the undersigned, a Notary Public, person¬ 
ally appeared Herbert E. Grover, who being first duly 
sworn, deposes and says that he is a Shorthand Reporter 
employed by the firm of Ward & Paul, Washington, D. C., 
and was duly assigned to take and transcribe the testimony 
—in the District Court of the United States for the District 
of Columbia, before Associate Justice Jennings Bailey— 
in the Matter of B. Simon Hardware Co., et al., Plaintiffs, 
v. Donald M. Nelson, ct al., Defendants, Civil Action No. 
20,660, on the 31st day of January, 1944, and that the fore¬ 
going pages, numbered 1 to 38, both inclusive, of the steno¬ 
graphic report of said trial, represent a true and correct 
copy of the testimony aduced at said trial. 

HERBERT E. GROVER, 
c/o Ward & Paul, 

1760 Pennsylvania Av., N. W., 
Washington, D. C. 


Sworn and subscribed to before me this 28th day of 
March, 1944. 


WAYNE BIRDSELL 


[Seal] 


Notary Public. 


My Commission expires April 14, 1948. 
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[ 117-118] In the District Court of the United States for the 

District of Columbia 

Holding a Law Court 

' Civil Action No. 20660 

B. Simon Hardware Company, a Corporation, and B. Simon 
Hardware Company, a Partnership, Plaintiffs , 


v. 

Donald M. Nelson, Chairman of the War Production 
Board; J. A. Krug, Program Vice Chairman thereof; 
William J. Logan, Director of the Distribution Bureau 
thereof; Morris Verner, Acting Director of the Com¬ 
pliance Division thereof; and J Joseph Whelan, Re¬ 
cording Secretary thereof, Defendants. 

i Washington, D. C., 

Tuesday, February 1,1944. 

The above-entitled cause was resumed for further hear¬ 
ing before Associate Justice Jennings Bailey, in Civil Divi¬ 
sion No. 5, at 1:30 o’clock, p. m. 

APPEARANCES: Same as heretofore noted. 

[R. 119] PROCEEDINGS 

'The Court: In view of my previous memoranda in this 
case, I believe the defendants should open. I should like 
to hear from defendant’s counsel first. 

Proceed, gentlemen. 

Mr. Bradley: Your Honor, twice before we have had 
somewhat extended arguments on certain phases of this 
case, so today I will confine my observations, I hope, to 
elements which haven’t been labored before. 

We have now reached the point where we have before 
the court a record in this case. I believe our position in 
that respect, and in respect of the factual issues of the 
case has changed somewhat from that which was before 
the court on motion for summary judgment 
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Now, what are the facts in the case? As they appear 
i from the record made yesterday, the War Production 
i Board made an initial finding as early as April 6, 1942, as 
to the existence, the actual existence of a shortage of the 
supply of tools and precision instruments. Now, in the 
i light of that, it perhaps is well to remember the terms of 
the statute. 

The statute provides that whenever the President, or 
| now his delegate, the War Production Board, shall find 
that there is likely to be shortage, then the War Production 
Board, may take such measures as are deemed necessary 
in the [R. 120] allocation of the shortage material. 

Now, the Board went beyond that necessity of the statute, 
and on the facts which were before them at the time of 
their determination they found the actual existence of a 
shortage of these materials. That finding, up to the present 
time, according to the record, has not been rescinded. The 
i Board continues its finding that there is a shortage of these 
tools and precision instruments, 
i In these circumstances I believe the doctrine announced 
in U. S. vs. Bush, and a number of other cases, makes it 
, clear that we here today are not to impinge upon the func- 
' tion of the Board in making this finding of shortage. 

We go back, then, to the question of delegation. The 
delegation in more than twenty-two cases has been chal¬ 
lenged, that is, the constitutionality, and in all those cases 
the courts have held that the delegation first to the Presi- 
! dent, and then to the President’s selected agency, War 
Production Board, was constitutional in all respects. 

So far we are on safe territory. Now, in examining 
what has transpired here, in the light not now of the stat¬ 
ute, but in the light of the principles announced in the cases 
| involving suspension orders which have been decided, we 
find that in the case of Perkins vs. Brown, Administrator, 
i decided by Judge Lovett for the Southern District of 
Georgia, the authority to issue a suspension order was up¬ 
held, his [R. 121] theory being that the OPA might make a 
selection between the trustworthy and the untrustworthy, 
and his reasoning being based on the idea of a continued 
need or necessity for the rationing of the scarce or critical 
commodity involved. 
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Not to multiply cases, but to bring the application nearer 
home- 

The Court: It may be somewhat similar to a case I 
decided sometime ago, the Stewart case. 

Mr. Bradley: Precisely. That is the case I was about 
to refer to, Your Honor. I believe your theory was that 
the necessity for the allocation was a continuing one, and 
that being true- 

The Court: (Interposing) I shall not question the power 
to allocate and reallocate. It is the power to punish, 
i Mr. Bradley: Yes, sir. Now, to bring the application 
precisely home to the facts in the case. Let me call the at¬ 
tention of the Court, although it doubtless is unnecessary, 
to the language of Judge Sibley, writing for the Fifth Cir¬ 
cuit, in the case of Brown vs. Wilemon. He states with 
regard to the penalizing effect of a suspension order, in 
part, as follows: “That a business loss will be caused or 
more accurately the failure to make an anticipated business 
profit is also not controlling.” 

Now, in the present case, and I refer to the depositions 
introduced by the plaintiffs, at Page 35, one of counsel for 
[R. 122] the plaintiffs was interrogating one of the plaintiffs, 
namely Mr. Jacob Simon, and he asked this question, “What 
would you estimate your loss in gross profit for any six 
months period in the event the terms of S-301 were made 
effective during the war emergency?” and the answer was 
as follows: “Well, between the one hundred and fifty 
thousand and two hundred thousand dollars.” 

So that the position of the plaintiffs in this case falls 
precisely within the description employed by Judge Sibley 
in the Wilemon decision. 

! To summarize briefly. First we have the constitutional¬ 
ity of the delegation completely upheld. So far we are 
safe. Second, what did the statute require as a standard 
for the exercise of the allocation power? The answer to 
that is a finding of the likelihood of a shortage. The Board 
made this finding, the Board has never rescinded the find¬ 
ing, the finding is still in effect, and according to the testi¬ 
mony of the witness Davies yesterday, the Board still ex¬ 
ercises the allocation function through various mediums, 
including the employment of Form 547. 
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It is the position of the defendant, Your Honor, that 
to the same extent that a necessity for the continuance 
of control existed in the Perkins, Stewart and Wilemon 
cases, the necessity for the continued control exists in this 
case. We respectfully submit that in all the circumstances, 
this [R. 123] case is completely in harmony with the Stewart 
case and with the Perkins case, and with the Wilemon case. 
We believe that the suspension order should be sustained. 

The Court: I am of the same opinion that I was before 
in this particular case. The regulations on the face pur¬ 
ported to authorize the infliction of a penalty. The pro¬ 
ceedings, themselves, were conducted on the face of it as 
a proceeding for an administrative penalty. The statute 
provides a method of punishment. 

As I say, the result may often be the same, but in this 
case, I am of the same opinion that I was before. 

Mr. Bradley: May I make this observation, Your Honor, 
will all deference to this Court as to all courts. I must 
submit that to me, the employment of the term “penalty” 
in the procedural material of the War Production Board, 
can not be controlling. They could call it almost anything, 
Your Honor, but isn’t the true test substance rather than 
form? If the Board has complied with the statute, if the 
Board has made a finding, if the finding has never been 
rescinded, if the necessity for the control still exists, if the 
material still is scarce and critical material, then whether 
you call it a penalty or whether you call it something else, 
isn’t really important, is it? 

The Court: Well, I don’t think this is a case like that at 
all. I have heard and listened carefully—this is [R. 124] 
the third argument in this case—and I may be obstinate but 
I am still of the same opinion. 

Mr. Sher: Does Your Honor desire us to submit the 
proposed findings? 

The Court: Yes, submit a copy to the defendant’s coun¬ 
sel. 

Mr. Bradley: There is one other element. There are 
two legal issues which were posed in the entire pleadings. 
First, of course, was the determination of whether or not 
the authority to issue this penalty or to employ this method 
of allocation existed. Now, the second problem posed in 
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the pleadings was the question whether in taking that ac¬ 
tion, granted that it was legally authorized, whether or 
no the War Production Board officials had acted arbitrarily 
or capriciously. 

The Court: I don’t see anything in the case to show 
thiit they acted arbitrarily or capriciously. Really the 
other question is sufficient in itself, and I think I had better 
not, in the absence of more testimony, pass upon any other 
question than that. 

Mr. Bradley: The record of the administrative pro¬ 
cedure, sir, is before you. 

The Court: Yes. 

Mr. Bradley: I was wondering, should an appeal be 
taken, I was wondering if you would permit findings to 
[R. 125] be submitted on the question whether the action was 
arbitrary or capricious, so that we would avoid the possibil¬ 
ity that this might go to the Court of Appeals and result 
in an order of remand for the determination of the second¬ 
ary quesion. 

Mr. Sher: I think, Your Honor, to pass on that, it would 
be necessary for you to examine the evidence in the case, 
because we contend that the findings made by the admin¬ 
istrative agency were not supported by the evidence. 

The Court: Was it supported by substantial evidence? 

Mr. Sher: We say it wasn’t supported by any evidence. 

1 The Court: I think I had better leave that out, and pass 
on the question which I do think is sufficient to determine 
the case. In other words, I am not acting here as a master 
who has made findings of all the facts in the case. I am 
acting simply as a Court. Where one question is sufficient 
and my opinion is decided, there is no need for me to go 
further and make any other find ng. 

Mr. Sher: I understand that the Court’s ruling is that 
the plaintiff’s request for permanent injunction is granted. 

The Court: Yes. The Plaintiff is entitled to the relief 
sought in the complaint. 
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Of course, I am merely passing on this particular case. 
I am not passing on any further proceedings that might be 
taken at all. It is simply on the facts in this [R. 126] par¬ 
ticular case. I am granting the injunction so far, but I don’t 
want it understood that I am passing on anything other than 
that. 

Mr. Sher: Well, we represent nobody but the plaintiff. 
We don’t represent the public, so we are very well satis¬ 
fied with that. 

(Thereupon, at 1:50 o’clock p. m., the argument was con¬ 
cluded.) 

[R. 127] City of Washington, 

District of Columbia, ss: 

Affidavit 

Before me, the undersigned, a Notary Public, personally 
appeared Roger E. Frye, who being first duly sworn, de¬ 
poses and says that he is a Shorthand Reporter employed 
by the firm of Ward & Paul, Washington, D. C., and was 
duly assigned to take and transcribe the testimony—in the 
District Court of the United States for the District of Co¬ 
lumbia, before Associate Justice Jennings Bailey—in the 
Matter of B. Simon Hardware Co., et al., plaintiffs, v. Don¬ 
ald M. Nelson, et al., Defendants, Civil Action No. 20,660, 
on the 1st day of February, 1944, and that the foregoing 
pages, numbered 1 to 9, both inclusive, of the stenographic 
report of said trial, represent a true and correct copy of the 
testimony adduced at said trial. 

ROGER E. FRYE. 


Sworn and subscribed to before me this 28th day of 
March, 1944. 


WAYNE BIRDSELL, 

(Seal.) Notary Public. 


My Commission expires April 14.1948. 
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Plaintiff’s Exhibit 1 
Form GA-1A (3-2) 

United States of America, War Production Board, Manual 

of Policy & Procedure 

i 

1 General Administrative Order No. 2-29 (Amended) 
Page 1 of 5. Effective Date November 18,1942 

Subject 

Compliance Activities of the War Production Board 
Section 1. Purpose: 

.01 The purpose of this Order is to regulate the compli¬ 
ance activities of the War Production Board, to define the 
powers and responsibility of the Compliance Division and 
to establish rules and procedures for the imposition of ad¬ 
ministrative penalties and the institution of civil or criminal 
proceedings in cases of noncompliance with orders and regu¬ 
lations issued by or under the authority of the Chairman 
of the War Production Board. 

Section 2. Responsibility for Compliance: 

.01 Responsibility for obtaining compliance with orders 
and regulations of the War Production Board is vested in 
the Compliance Divison, subject to the direction of the Di¬ 
rector General for Operations and the Deputy Director Gen¬ 
eral for Distribution, and in the General Counsel of the War 
Production Board. 

.02 All officials of the War Production Board shall 
promptly refer to the Compliance Division all cases of viola¬ 
tion of an order or regulation which involve a substantial 
diversion of material or productive capacity or which ap¬ 
pear to be wilful. 

.03 The Director of the Compliance Division shall have 
sole authority and responsibility for conducting investiga¬ 
tions and surveys relating to compliance with orders and 
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regulations. Such authority and responsibility may be dele¬ 
gated by the Director of the Compliance Division to regional 
officers. 

.04 Except as otherwise provided in this Order, no official 
of the War Production Board shall deal with any violation 
either by the imposition of a penalty or by the adjustment 
of a case unless under specific delegation from the Director 
of the Compliance Division. 

Section 3. Administrative Penalties: 

.01 Administrative penalties will be imposed by the issu¬ 
ance of suspension orders in the name and under the author¬ 
ity of the Director General for Operations. 

.02. Suspension orders may contain provisions which: 

1. Withdraw or withhold priority assistance from a 
respondent; 

2. Withdraw or withhold allocations of scarce mate¬ 
rials from a respondent; 

v 

3. Prohibit a respondent from delivering, receiving 
or otherwise dealing in specified scarce materials or 
products; 

4. Limit or restrict a respondent in the manufacture 
or production of scarce materials or products; or 

5. May be found otherwise necessary and appropri¬ 
ate to the proper functioning of the priority system. 

Section 4 . Institution of Civil or Criminal Proceedings: 

.01 In any case where it appears to the Director of the 
Compliance Division that the institution of civil or criminal 
proceedings for violation of orders and regulations or for 
misrepresentations to the War Production Board is proper, 
such case shall be immediately referred to the General Coun¬ 
sel for appropriate action. 

.02 The decision of the General Counsel as to the neces¬ 
sity for such proceedings shall be final, unless overruled by 
the Chairman of the War Production Board. 
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.03 The General Counsel may institute judicial proceed¬ 
ings on his own initiative in any case where he deems it 
appropriate to do so. 

Section 5. Compliance Commissioners: 

.01 The Chairman of the War Prodncton Board will 
designate persons to act as Compliance Commissioners. It 
will be their duty to consider all charges of violation of 
orders and regulations issued by or under the authority of 
the Director General for Operations presented by the Com¬ 
pliance Division, and all explanations submitted by re¬ 
spondents. 

.02 A Commissioner will preside at all meetings between 
representatives of the Compliance Division and respond¬ 
ents, held for the purpose of affording respondents an op¬ 
portunity to make an explanation of violations charged. 

.03 A Commissioner will also preside, upon request, at 
any hearing called by the Director of the Compliance Divi¬ 
sion, or any Begional Compliance Chief, in connection with 
investigations of alleged violations though no specific 
charge has been made. 

.04 For the purpose of obtaining any information, veri¬ 
fying any report required, or making any investigation 
concerning the violation of any order or regulation, Com¬ 
pliance Commissioners may administer oaths and affirma¬ 
tions and may require by subpoena issued in the name of 
the Director General for Operations the attendance and 
testimony of witnesses and the production of any books, 
records, or any other documentary or physical evidence 
which may be relevant. 

.05 All subpoenas shall be returnable before a Compli¬ 
ance Commissioner, provided that, if prior to the return 
date specified in the subpoena, the person against whom the 
subpoena is issued furnishes the Compliance Commissioner 
with a true certified copy of such books, records, or other 
documentary evidence, then the production of such books, 
records or evidence shall not be required at any place other 
than the place where the person against whom the subpoena 
is issued resides or transacts business. 
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.06 The Chairman of the War Production Board will also 
designate a person to act as Chief Compliance Commis¬ 
sioner. The Chief Compliance Commissioner may himself, 
from time to time, act as a Compliance Commissioner. The 
Chief Compliance Commissioner will hear appeals from 
decisions of Compliance Commissioners, and will perform 
the further duties specified in Section 6, and such other 
duties in connection with the supervision of the work of 
Compliance Commissioners as may be specified by the 
Chairman. 

Section 6. Procedure for Imposition of Administrative 

Penalties: 

.01 When the Director of the Compliance Division or a 
Regional Compliance Chief has reason to believe that there 
has been a violation of any order or regulation, he will ad¬ 
vise the respondent by letter or telegram of the specific vio¬ 
lations charged and the administrative penalties contem¬ 
plated. The respondent will be afforded an opportunity to 
offer an explanation of the charges either in writing or at 
a conference before a Commissioner, as he may elect. 

.02 The Compliance Commissioner will consider the 
charges and the explanation, including any oral and written 
statements of the respondent, together with the exhibits 
submitted, and shall prepare a report and recommendation. 
The report will contain a statement of the facts found rela¬ 
tive to the violations charged and the Compliance Commis¬ 
sioner’s conclusion as to whether or not such facts constitute 
a violation. 

.03 If the Compliance Commissioner concludes that the 
facts found do not constitute a violation, the case will be 
closed with a letter to the respondent from the Director of 
the Compliance Division or the appropriate Regional Com¬ 
pliance Chief, or from the Compliance Commissioner. 

.04 If the Compliance Commissioner concludes that the 
facts found constitute a violation and recommends the im¬ 
position of administrative penalties and the Director of the 
Compliance Division concurs in his recommendation, a sus¬ 
pension order will be issued over the machine signature of 
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the Director General for Operations embodying the Com¬ 
pliance Commissioner’s recommendations. 

.05 In the event the Director of the Compliance Division 
disagrees with the recommendation of a Compliance Com¬ 
missioner for the imposition of administrative penalties, 
the Chief Compliance Commissioner shall determine the dis¬ 
position of the case. 

.06 The Director of the Compliance Division or his 
deputy may at any time approve the issuance of a temporary 
suspension order to any respondent with or without notice, 
when in his opinion the interests of the war supply program 
require such action. In all such cases, however, the respond¬ 
ent will be informed of the charges against him and will be 
afforded an opportunity to explain his position as soon as 
practicable after the issuance of the suspension order, and 
in any event before such order is made permanent. 

107 The Director of the Compliance Division or his deputy 
may at any time approve for the machine signature of the 
Director General for Operations the issuance of specific 
exceptions or authorizations under suspension orders. 

.08 Any person affected by the provisions of a Suspension 
Otder issued in accordance with a Report and Recommenda¬ 
tion of a Compliance Commissioner may appeal from any 
or all of the provisions of such Order to the Chief Com¬ 
pliance Commissioner. The Director of the Compliance 
Division may also appeal to the Chief Compliance Com¬ 
missioner from any such Order or from the action of a Com¬ 
pliance Commissioner in closing any case without penalties. 
The appeal must be taken in accordance with the rules and 
procedures laid down from time to time by the Chief Com¬ 
pliance Commissioner, and his decision thereon shall be 
final. In the event that an appeal is taken from ai Sus¬ 
pension Order which was issued upon the basis of a recom¬ 
mendation of the Chief Compliance Commissioner, the ap¬ 
peal will be considered and determined by the Deputy Di¬ 
rector General for Distribution. 
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.09 Pending the determination of an appeal from the pro¬ 
visions of a Suspension Order, the Chief Compliance Com¬ 
missioner, upon a showing of irreparable harm, may cause 
to issue an order over the machine signature of the Director 
General for Operations staying the operation of the Suspen¬ 
sion Order. In any case in which an appeal is taken from a 
Suspension Order issued upon the basis of a recommenda¬ 
tion of the Chief Compliance Commissioner, a stay may he 
issued by the Deputy Director General for Distribution. 

.10 The Director of the Compliance Division shall pre¬ 
pare and transmit to the Distribution Division for issue in 
the booklet “Priorities,” a list containing names and ad¬ 
dresses of persons, firms, and corporations upon whom ad¬ 
ministrative penalties have been imposed, and the extent of 
the penalties. 

.11 No preference rating certificates, orders, allocations, 
or authorizations shall be issued when prohibited by the 
provisions of any suspension order. 

Section 7. Orders Superseded: 

.01 This order supersedes General Administrative Order 
No. 2-29, dated April 10, 1942. 


Section 8. Effective Date: 


.01 This order will he effective on and after November 


18, 1942. 


DONALD M. NELSON, 

Chairman . 
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Plaintiffs’ Exhibit 2 
Form GA-la (3-2) 

United States of America, War Production Board, Manual 

of Policy & Procedure 

General Administrative Order No. 2-29 

Page 1 of 4. Effective Date April 10, 1942 
Compliance Activities of the War Production Board 

Section 1. Purpose of this Order: 

.01 The purpose of this Order is: 

(1) to define the powers and duties of the Compli¬ 
ance Branch of the Division of Industry Operations; 

(2) to establish rules and procedures for the impo¬ 
sition of administrative penalties, and for the institu¬ 
tion of civil or criminal proceedings in cases of non- 
compliance with orders and regulations of the War Pro¬ 
duction Board. 

Section 2. Powers and Duties of the Compliance Branch : 

.01 Responsibility for obtaining compliance with the pri¬ 
ority orders and regulations of the Director of Industry 
Operations is vested 

(1) in the Compliance Branch of the Division of In¬ 
dustry Operations, subject to the direction of the Direc¬ 
tor of Industry Operations and the Chief of the Bureau 
of Priorities; and 

(2) in the General Counsel of the War Production 
Board. 

The Chief of the Compliance Branch shall maintain close 
and continuous liaison with the office of the Assistant Gen¬ 
eral Counsel for Industry Operations. 

.02 All officials of the War Production Board shall 
promptly refer to the Compliance Branch all cases of viola- 
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tion of a priority order or regulation which involve a sub¬ 
stantial diversion of material or productive capacity, or 
which appear to be wilful. No branch or official other than 
the Compliance Branch shall deal with any such violation, 
either by the imposition of a penalty, adjustment of the 
case, or in any other way, except upon specific request of 
the Chief of the Compliance Branch. 

.03 The Compliance Branch shall have sole authority to 
conduct investigations and surveys relating to compliance 
and non-compliance with orders and regulations of the Di¬ 
rector of Industry Operations. In order to insure the most 
efficient use of available personnel, requests for the services 
of the investigating units of the Bureau of Field Operations 
shall be directed to the Chief of the Investigation Section 
of the Compliance Branch. 

Section 3. Compliance Commissioners: 

.01 The Chairman of the War Production Board will des¬ 
ignate one or more persons to act as Compliance Commis¬ 
sioners. It will be their duty to consider all charges of vio¬ 
lation of orders and regulations of the Director of Industry 
Operations presented by the Compliance Branch, and all 
explanations of such charges submitted by respondents. A 
Commissioner will preside at all meetings between repre¬ 
sentatives of the Compliance Branch and respondents, 
called for the purpose of affording respondents an oppor¬ 
tunity to make an explanation of violations charged; and 
after considering the charges presented and the explana¬ 
tion offered the Commissioner will make reports and recom¬ 
mendations to the Assistant Chief of the Bureau of Priori¬ 
ties (Enforcement) in accordance with the procedure set 
forth in section 4 below. 

Section 4. Administrative Proceedings; Institution of Judi¬ 
cial Proceedings: 

.01 Violations of the orders and regulations of the Di¬ 
rector of Industry Operations may be punished by the impo¬ 
sition of administrative penalties or the institution of civil 
or criminal proceedings. 
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.02 

(1) Administrative penalties will be imposed by the 
issuance of suspension orders in the name and under 
the authority of the Director of Industry Operations. 

1 These orders may contain provisions withdrawing and 
withholding priority assistance from a respondent, 

' withdrawing and withholding allocations of scarce ma¬ 
terials from a respondent, prohibiting a respondent 
from dealing in specified scarce materials or the prod¬ 
ucts thereof, limiting or restricting a respondent in the 
manufacture or production of products containing 
1 scarce materials, and such other provisions as may be 
1 found necessary and appropriate to the proper func¬ 
tioning of the priorities system. 

(2) When the Chief of the Compliance Branch has 
reason to believe that there has been a violation of any 
order or regulation of the Director of Industry Opera- 

1 tions, he may advise the respondent by letter or tele¬ 
gram of the specific violations with which he is charged 
and that the imposition of administrative penalties is 
or may be contemplated. The respondent shall be 
i afforded an opportunity to offer any explanation of 
the charges either in writing or at a conference before 
a Compliance Commissioner. 

(3) The Compliance Commissioner shall consider 
the record before him, including the oral and written 
statements of the respondent, and shall prepare a writ¬ 
ten summary of the facts which he has found. He shall 
submit these facts, with his recommendation as to the 
imposition of administrative penalties, the commence¬ 
ment of judicial proceedings, or the closing of the case 
to the Assistant Chief of the Bureau of Priorities (En¬ 
forcement). The Assistant Chief will determine the 

1 disposition of the case, and may thereupon approve an 
appropriate order for the machine signature of the 
1 Director of Industry Operations or refer the matter 
to the General Counsel for consideration as to the in¬ 
stitution of judicial proceedings. The Deputy Chief 
i of the Bureau of Priorities shall perform the duties of 
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the Assistant Chief specified in this paragraph, when 
the latter is absent or unable to act. 

(4) The Chief of the Bureau of Priorities may at 
any time approve the issuance of a suspension order 
to any respondent with or without notice where he de¬ 
termines that an emergency situation exists in which 
the interests of the war supply program require such 
action. In all such cases, however, the respondent 
shall be informed of the charges against him and af¬ 
forded an opportunity to explain as soon as practicable 
after the issuance of the suspension order, and before 
such order is made permanent. 

(5) If a respondent, or the Chief of the Compliance 
Branch, objects to the action taken by the Assistant 
Chief of the Bureau of Priorities (Enforcement), an 
appeal may be taken in writing to the Chief of the 
Bureau of Priorities, whose decision shall be final. The 
Chief of the Bureau of Priorities may consider the 
appeal himself, or at his discretion may refer the same 
to an appeals board consisting of one or more officers 
of the War Production Board for consideration and 
recommendation. After decision by the Chief of the 
Bureau of Priorities, no further appeal will be consid¬ 
ered or allowed. The Chief of the Bureau of Priorities 
will not consider facts bearing on the truth or falsity 
of the violations which were available to either party 
but which were not presented to the Compliance Com¬ 
missioner, nor will he consider facts or argument bear¬ 
ing on the merits of the policy embodied in the rule or 
regulation alleged to have been violated. 

(6) It shall be the duty of the Chief of the Compli¬ 
ance Branch to prepare and issue at such times as he 
deems appropriate a suspended list, containing names 
and addresses of persons, firms and corporations who 
have violated orders and regulations of the Director 
of Industry Operations, and upon whom administrative 
penalties have been imposed. The list will show the 
extent of the penalty imposed and shall be regularly 
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examined by all officers of the War Production Board, 
and all other officials of the government charged with 
the authority to review and issue preference rating 
certificates or orders, allocations of scarce materials, or 
other authorizations under the priorities system. No 
such certificates, orders, allocations or authorizations 
shall be issued when forbidden by the provisions of any 
suspension order. 

.03 In any case where it appears to the Chief or Assistant 
Chief of the Bureau of Priorities or to the Chief of the 
Compliance Branch that the institution of civil or criminal 
proceedings for violation of orders and regulations of the 
Director of Industry Operations or for misrepresentations 
to the War Production Board is proper, he shall immedi¬ 
ately refer the same to the General Counsel of the War 
Production Board for appropriate action. The decision 
of the General Counsel as to the necessity for such pro¬ 
ceedings shall be final unless overruled by the Chairman 
of the War Production Board. The General Counsel may 
likewise move to institute any such judicial proceeding 
on his own initiative whenever he deems it appropriate to 
do so. 

Section 5. Effective Date: 

.01 This Order is effective April 10, 1942. 

Donald M. Nelson, 
Chairman, War Production Board. 


Plaintiff’s Exhibit 4. 

Section 6.0 Regional Office Procedure — Legal. 

| Responsibility for obtaining compliance with the Orders 
and Regulations of the War Production Board is vested 
jointly in the Compliance Division and in the General Coun¬ 
sel. In the Regional Offices this division of responsibility is 
shared by the Regional Compliance Chief and the Regional 
Attorney who with certain exceptions must concur in all im- 
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i portant matters. In the event of disagreement, the Regional 
Compliance Chief and the Regional Attorney should re¬ 
quest instructions in a joint communication to the Director 
of the Compliance Division and the Assistant General Coun¬ 
sel for Distribution. 

The Regional Attorney, or a member of his staff desig¬ 
nated to handle compliance work, will be available for con- 
i sultation to the Regional Compliance Chief, his Principal 
Investigator, and the Principal Analyst, at all times. The 
point at which the Regional Attorney enters a compliance 
case should be worked out between the Attorney and the 
Regional Compliance Chief. In general, the Attorney 
should be consulted on all complaints or instances involving 
particularly wilful or flagrant violations of an order, and 
the Attorney must be consulted and brought into the case 
! before any letter is issued threatening punitive action. In 
most cases it will be unnecessary to consult the Attorney 
' until sufficient facts have been developed to indicate a viola- 
i tion that warrants punitive action. 

Section 6.1 Criminal Proceedings. 

The General Counsel and the Director of the Compliance 
Division have determined as a matter of policy that more 
emphasis should be placed on the institution of criminal 
1 prosecution under the Second War Powers Act for the 
enforcement of priority regulations and orders. All cases 
i involving wilful or significant violations of orders and regu¬ 
lations should be investigated, prepared and reviewed with 
this in mind. 

The Regional Attorney alone will decide whether crimi¬ 
nal proceedings should be instituted and will make ap¬ 
propriate recommendations either to the local Anti-Trust 
Division or to the Office of the General Counsel at Wash¬ 
ington in accordance with the procedure set forth below. It 
is not intended that every offense against priority regula- 
i tions and orders, however petty, shall be made the subject 
of criminal prosecution and the Regional Attorney is ex¬ 
pected to use careful judgment and to avoid engaging in 
widespread prosecutions for insignificant violations. 
Among the criteria which are to be considered in every case 
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before a recommendation for criminal prosecution is made 
are: (1) the violator’s knowledge of the regulation or or¬ 
der, (2) his wilfulness, (3) the substantial nature of the 
offense, (4) the diversion of critical materials or facilities, 
and (5) the possibility of successful prosecution. 

All minor offenses may be referred directly to the local 
Anti-Trust Division without prior clearance from Wash¬ 
ington. By “minor offense” is meant any violation of a 
lesser nature in which the Regional Attorney and the 
Regional Compliance Chief are both prepared to recom¬ 
mend in writing a fine of $1000.00 or less or imprisonment 
not to exceed ten days. All violations in which criminal 
action is indicated, other than petty offenses, are to be re¬ 
ferred by the Regional Attorney to the Counsel for the 
Compliance Division in Washington, who after consulta¬ 
tion with the Director of the Compliance Division will 
either (1) approve the recommendation and return the file 
to the Regional Attorney for submission to the local Anti- 
Trust Division or (2) transmit the file through the Office of 
the General Counsel to the Office of the Attorney General in 
Washington for prosecution, or (3) disapprove the recom¬ 
mendation, in which event the case will be considered closed, 
subject only to reconsideration as to the advisability of 
instituting administrative proceedings. 

Regional Attorneys will forward to the Counsel for the 
Compliance Division in Washington, a copy of the letter of 
transmittal on all cases referred to the Anti-Trust Division 
and will make a report on the tenth of each month on the 
status of all cases which have been previously referred. 

1 It is expected that Regional Attorneys, both prior and 
subsequent to the institution of legal proceedings, will con¬ 
sult freely with, and obtain the cooperation and assistance 
bf, the local representative of the Anti-Trust Division in 
connection with the work of enforcement .of priority regu¬ 
lations and orders. 

Section 6.2 Injunction Proceedings . 

Civil injunction proceedings are to be freely instituted in 
cases where difficulties of proof prevent criminal prosecu¬ 
tion, or the element of wilfulness is lacking, and where no 
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effective administrative remedy can be devised, e.g. unin¬ 
tentional but widespread violations of priority orders by a 
large war producer. Recommendations for the institution 
of civil proceedings may be made by the Regional Attorney 
to the local Anti-Trust Division without prior clearance 
from Washington. 

The Regional Attorneys will forward to the Counsel for 
the Compliance Division in Washington a copy of the letter 
of transmittal on all civil cases referred to the Anti-Trust 
Division and will make a report by the tenth of each month 
on the status of all cases previously referred. 

Section 6.3 Administrative Proceedings. 

Administrative proceedings are hereafter to be used only 
when an effective administrative penalty can be devised 
which does not interfere with the war effort. In addition, 
in order to justify the institution of administrative proceed¬ 
ings, one of the following additional elements must be 
present: 

(a) The record clearly indicates a violation; but it 
appears that criminal prosecution is not desirable be¬ 
cause of difficulties of proof. The Regional Office will 
not, however, be subject to criticism if convictions are 
not obtained in all cases referred to the Department of 
Justice, and questionable cases should always be re¬ 
ferred to the Department for an opinion; 

(b) An administrative penalty is available which 
would be more effective than the criminal punishment, 
e.g. where a corporation is manufacturing under a 
quota provision which could be substantially reduced, 
and a criminal case cannot be made out against its 
officers; 

(c) The offense is a minor one; or 

(d) The element of wilfulness is questionable. This 
will include cases where it is not possible to show that 
the violator had actual notice of the particular pro¬ 
vision, but where his conduct amounted to gross neg¬ 
ligence in failing to attempt to comply with government 
regulations. 
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The Chairman of the War Production Board and the Di¬ 
rector General for Operations have, from time to time, 
stated that administrative penalties would be imposed only- 
in cases of wilful violation of the orders and regulations of 
the Director General for Operations. Various orders of 
the Director General for Operations contain violation pro¬ 
visions which state that persons who wilfully violate the 
order will be subject to administrative action. By the use 
of the terms “wilful” and “wilfully” it is not intended that 
the imposition of administrative sanctions should be con¬ 
fined to violations which are accompanied by an evil intent 
or corrupt purpose. Conduct marked by careless disregard 
of whether or not one has the right so to act, is wilful, and, 
under such circumstances, it is no defense for a person to 
say he did not intend to violate any of the orders or regu¬ 
lations. For instance, a reasonable man engaged in the 
aluminum business should know that his operations have 
been restricted and curtailed by orders and regulations of 
the Director General for Operations. Hence, an aluminum 
foundry cannot be heard to state that it was unaware of the 
Aluminum Orders, and, if it operates in disregard of the 
restrictions contained in these Orders, its violations are 
wilful. 

The imposition of an administrative penalty is appropri¬ 
ate where the Commissioner finds that the violation, though 
not deliberate, was committed under circumstances which 
show either gross negligence or reckless disregard of the 
possible existence of restrictive regulations. 

The following excerpt from the report of Commissioner 
Dodd in the Empire State Mat Company case states the 
policy of the War Production Board. 

“Respondent admits these facts but claims that until 
about June 6th it was excusably ignorant of the provi¬ 
sions of Amendment 6 of Preference Order M-15-b. I 
am unable to determine whether such ignorance existed; 
but find that respondent knew long before June 8th that 
i the use of rubber was restricted and that it was charged 
i with the duty of inquiring as to the application of such 
restrictions to its business. Hence such violations 
were wilful in the sense of being reckless.” 
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The first duty of the Attorney in a compliance case is to 
analyze the facts disclosed by the investigation, or the other 
evidence in the file, to determine whether or not they con¬ 
stitute a violation of any of the orders and regulations of 
the Director. This entails a careful study of the Order and 
any interpretations thereof, and the application of the facts 
to the provisions of the Order. A charging letter is not 
justified by the existence of suspicious circumstances and 
should not be utilized to conduct a fishing expedition. If 
the case lacks evidence of certain of the ultimate facts neces¬ 
sary to constitute a violation, the Attorney should recom¬ 
mend a further investigation. If, on the other hand, it 
seems unlikely that proof of such facts can ever be devel¬ 
oped, he should recommend that the case be closed. 

Section 6.31 Charging Letters. 

Section 6.01 of General Administrative Order 2-29 as 
. amended reads as follows: 

“When the Director of the Compliance Division or 
a Regional Compliance Chief has reason to believe that 
there has been a violation of any order or regulation, 
he will advise the respondent by letter or telegram of 
the specific violations charged and the administrative 
penalties contemplated. The respondent will be af¬ 
forded an opportunity to offer an explanation of the 
charges either in writing or at a conference before a 
Commissioner, as he may elect.” 

Two copies of each charging letter must be mailed to the 
Director of the Compliance Division, Washington, D. C., at 
the same time the original is mailed to the respondent. 

The charging letter is, in effect, a pleading similar to a 
complaint in a civil action, or an indictment or information 
in a criminal action. Its purpose is to inform the respond¬ 
ent of the violations with which he is charged in order to 
enable him to prepare his case and put before a Compliance 
Commissioner all of the circumstances relevant to the viola¬ 
tions charged. Since the charging letter is the only device 
used to define the issues in a compliance case, it is of the 
utmost importance that the letter be prepared with a great 
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deal of care. It is not enough that the charging letter be 
cleared by an attorney, it must be conceived and drafted 
by an attorney; and Regional Compliance Chiefs are not 
authorized to issue a letter charging violations and stating 
that action will or may be taken, unless the letter is ap¬ 
proved by the Regional Attorney or a member of his staff 
designated to prepare such letters. 

The charging letter should contain a short introductory 
statement mentioning the particular order involved. In 
general, the following type of statement will suffice: 

An investigation conducted by this office discloses 
1 that you have committed violations of Supplementary 
Order M-l-d and M-l-e, issued by the Director General 
for Operations, in the following respects: 

The specific charges should follow the introductory para¬ 
graph and be numbered numerically. If only one charge 
is made, the numbers may be omitted and the charge may be 
made a part of the introductory paragraph by inserting 
the words “in that” in place of the words “in the following 
respects”. The body of the charge should be as specific as 
practicable with respect to dates, persons, materials or 
products, weights, and uses of material whenever these fac¬ 
tors are relevant to the violation charged. The charging 
paragraph should conclude with a reference to the order 
violated, such as, “this delivery of aluminum scrap consti¬ 
tuted a violation of Supplementary Order M-l-d, issued by 
the Director General for Operations on January 7, 1942.” 

! In many cases, the details with respect to the charges 
can be set forth with greater clarity in the form of an ex¬ 
hibit, atached to the charging letter and made a part thereof. 

Three standard paragraphs comprise the remainder of 
the charging letter. The suggested form of these para¬ 
graphs is set forth below: 

You are hereby notified that this matter will be pre¬ 
sented to a Compliance Commissioner of the War Pro¬ 
duction Board for his recommendation as to the imposi¬ 
tion of administrative penalties against you. Any 
statement you may wish to make concerning these 
charges will be given careful consideration by the Com- 
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pliance Commissioner. This statement may be made 

at any time prior to-194-, by a letter addressed to 

the Compliance Commissioner, War Production Board, 
or at a meeting with the Compliance Commissioner and 
representatives of this Division. A meeting with the 
Compliance Commissioner will be arranged at your 
request, but nothing in this letter sets a date for such 
a meeting. 

After consideration of all facts and circumstances 
and your statement of explanation, if any, the Compli¬ 
ance Commissioner will make recommendations as he 
deems appropriate. The Compliance Commissioner may 
recommend that a suspension order be issued against 
you withholding priorities assistance from you and 
prohibiting you from receiving, processing, using, de¬ 
livering or dealing in any material or product the sup¬ 
ply, distribution use or production of which is governed 
by any order of the War Production Board. The Com¬ 
pliance Commissioner may also recommend that these 
matters be referred to the Department of Justice for 
the institution of civil or criminal proceedings against 
you. 

If a meeting with the Compliance Commissioner is 
desired, please advise this office and arrangements will 
be made. 

It has been the experience of many compliance commis¬ 
sioners and compliance attorneys that too often the re¬ 
spondent’s case is not presented by persons familiar with 
the operations of the Company or the facts relevant to the 
violation charged. To meet this difficulty there has been 
prepared a statement entitled “ Information as to Meetings 
before the Compliance Commissioner”, setting forth the 
procedure to be followed at such meetings and the type of 
information that should be submitted. This statement 
should be enclosed in all charging letters. Copies of this 
statement will be furnished to the Regional Attorneys. 

All charging letters will be mailed to respondents by 
registered mail, return receipt requested. This receipt 
will be made part of the case file. If the respondent fails 
to request a conference with the Commissioner or to submit 

Zb 
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a written explanation within two or three days after the 
deadline set forth in the second to the last paragraph of 
the charging letter, the Regional Compliance Chief should 
again communicate with the respondent and advise him 
that the matter will be submitted to the Compliance Com¬ 
missioner for a recommendation at a specified time and 
place. 

If the respondent does not reply or submit a written 
explanation of the violations charged and does not request 
a meeting with the Commissioner, The charging letter, re¬ 
turn receipt and registry, and the originals of the Govern¬ 
ment’s exhibits and investigation and the explanation, if 
any, should be submitted to the Commissioner and a record 
should be made of the notice given the respondent and his 
failure to appear. The Commissioner may then dispose of 
the case on the basis of the evidence before him, or he may 
elect to make further inquiry of the respondent concerning 
the violations charged or the respondent’s operations. 

Section 6.32 Conference with Compliance Commissioners. 

The Regional Compliance Chief is responsible for ar¬ 
ranging all meetings with the Compliance Commissioner 
and advising the Compliance Commissioner, the Compli¬ 
ance Attorney and any other interested members of the 
regional compliance staff, the time and place of the meet¬ 
ing. He should also arrange space and stenographic re¬ 
porting facilities for such meetings. 

Compliance proceedings conducted by the War Produc¬ 
tion Board do not constitute in any sense judicial or quasi¬ 
judicial proceedings. Under the Second War Powers Act, 
the President is vested with unlimited authority and dis¬ 
cretion to allocate material and to grant priority assistance 
in such manner as he shall deem necessary or appropriate 
to promote the national defense, subject only to the pro¬ 
viso that such action must be “in the public interest”. 
This power has been delegated to the Chairman of the War 
Production Board. It is purely executive in nature, may 
be exercised without notice or hearing, and is subject only 
to the limitation that it may not be used arbitrarily or 
capriciously. Any judicial review of the use of the power 
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would, in the opinion of the General Counsel, be confined 
largely to the question of whether the action complained 
of was authorized by the statute. 

These conclusions were reached by the office of the Gen¬ 
eral Counsel before the procedure for issuing suspension 
orders in compliance cases was worked out. It was the 
opinion of the General Counsel that, as a matter of law, 
allocations and priority assistance could be withheld by 
the War Production Board, acting ex parte upon the re¬ 
port of its own investigations, and without notice to the al¬ 
leged violator or opportunity to be heard. Nevertheless, 
it was equally clear that the public interest required that 
such drastic powers should not be exercised in any case 
without exhausting every attempt to ascertain the exact 
truth, to the extent permitted by the exigencies of the war 
effort. The urgency of that effort would obviously not 
permit the full equivalent of a judicial hearing in the usual 
case. The present compliance proceeding was therefore 
designed to give as close an approximation of judicial pro¬ 
ceedings as was thought possible under the circumstances. 
In other words, the objective of the proceedings set up 
was to provide the maximum degree of fairness in deter¬ 
mining if priorities and allocations should be withdrawn, 
consonant with the time limitations under which the War 
Production Board operates. 

For this reason, the War Production Board has always 
taken the position that the conference is primarily designed 
not for the purpose of proving a case against an alleged 
violator, but rather as an opportunity for an individual 
against whom it has been tentatively decided to take puni¬ 
tive action, to show cause why such action should not be 
proceeded with. It has been the policy of the Board not 
to bring compliance proceedings unless the investigation 
has made it pretty clear that a violation has been com¬ 
mitted. The purpose of the proceeding then is to afford 
the respondent an opportunity to show that a mistake has 
been made, or to show any other mitigating circumstances 
which might be taken into account in connection with de¬ 
termining what action should be taken. 
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The Compliance Commissioner will preside at the meet¬ 
ing and should state that the War Production Board has 
evidence that the respondent has violated certain regula¬ 
tions and orders and that it proposes to impose certain 
administrative penalties. He should further state that the 
purpose of this meeting is to afford the respondent an op¬ 
portunity of offering an explanation of the violations 
charged or rebutting them before any action is taken, and 
that respondent should proceed with whatever explana¬ 
tion or rebuttal he wishes to offer. A copy of the charging 
letter should be shown to respondent, identified and marked 
as an exhibit. Since a wilful violation of an order or regu¬ 
lation of the War Production Board is made a misdemeanor 
by the Second War Powers Act, and since a wilful mis¬ 
statement of fact to a Governmental Agency on any matter 
within its jurisdiction is a felony under Section 35(a) of 
the Criminal Code, it is suggested that Compliance Com¬ 
missioners advise respondents at the beginning of such a 
conference of these statutes and inform him that they are 
under no compulsion to make any statements or offer any 
explanation. This latter statement should be made, not in the 
nature of a threat, but in a spirit of fairness to respondents 
who have been called upon to explain the violations charged. 

From this point the burden of going forward is on the 
respondent. If the Compliance Commissioner is not fami¬ 
liar with the violations charged or the Order involved, he 
may request the Compliance attorney to outline the facts 
constituting the violations charged and explaining the ap¬ 
plicable provisions of the Order. The Compliance attor¬ 
ney may himself request an opportunity to make such a 
statement if he feels that it will clarify the issues raised 
in the proceeding. The Compliance Commissioner may find 
it advisable to obtain from the respondent at the begin¬ 
ning of the meeting the particular facts or transactions 
which are admitted and those which are in issue. 

1 After a copy of the charging letter has been marked, 
and after the explanatory statement, if any, the Commis¬ 
sioner should request the respondent to address himself 
to the charges contained in the charging letter in the order 
iii which they appear. If the respondent wishes to take 



115 


these matters up in some other order, he may do so only 
with the approval of the Commissioner. The respondent 
should be accorded an opportunity of making an uninter¬ 
rupted explanation of each charge, either in narrative 
form or in response to questions propounded by his at¬ 
torney. At the conclusion of respondent’s explanation of 
each charge, the Compliance attorney should be allowed an 
opportunity to develop from the respondent the facts con¬ 
stituting the violation charged and the circumstances under 
which it was committed. 

Documents referred to in the course of the explanation 
or the Compliance attorney’s examination should be 
promptly identified for the record, and exhibits should be 
marked as such and made a part of the record. In the 
event there is a conflict between the investigator’s report 
and the respondent ’s explanation, the Compliance attorney, 
at the conclusion of respondent’s explanation, should be 
given an opportunity to develop the Government’s version 
of the facts through the investigator. The respondent 
should then be allowed to examine the investigator. In 
cases where the presence of third parties is deemed desirable 
for the purpose of obtaining their version of the facts 
relevant to the violations charged, the Regional Compliance 
Chief should arrange for the attendance of such persons, 
and, if necessary, a subpoena may be issued by the Com¬ 
pliance Commissioner in accordance with instructions con¬ 
tained in another part of this manual. 

After the discussion of the violations charged has been 
concluded, the Compliance Commissioner should endeavor 
to ascertain such details of respondent’s operations as will 
be helpful to him in making recommendations for the im¬ 
position of administrative penalties. These details should 
include an analysis of the respondent’s war work, the num¬ 
ber of employees, present inventories, and the existence of 
other facilities suitable for the performance of such war 
work. 

At the conclusion of the conference, respondent or his 
attorney and the Compliance attorney should each be given 
an opportunity to present an argument on the facts and the 
Order of Regulation involved. Prior to this time, the 
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Commissioner should exclude all argumentative statements 
or Explanations. Every effort should be made to obtain 
a clear and concise record. Extraneous and irrelevant ma¬ 
terial should be excluded by the Compliance Commissioner 
and the conference should be short. 

Meetings with the Compliance Commissioner are not open 
to the public, and under no circumstances should members 
of the Press, or other parties having no real interest in the 
case, be permitted to attend. 

Section 6.33 Report of Compliance Commissioner 

The Compliance Commissioner should consult the Com¬ 
pliance attorney and Regional Compliance Chief before 
making final recommendations in any case. This consulta¬ 
tion should be held for the purposes of determining the ad¬ 
ministrative feasibility of the recommendation to be made 
and if necessary the Regional Compliance Chief should con¬ 
sult the Compliance Division or the appropriate Industry 
Division in Washington. 

The Compliance Commissioner will embody his decision 
in a Report consisting of a summary of facts and recom¬ 
mendations which will be submitted to the Regional Com¬ 
pliance Chief and the Regional attorney. If an administra¬ 
tive penalty is recommended the Compliance attorney will 
prepare a proposed suspension order and forward the origi¬ 
nal and one copy of the Commissioner’s report, the pro¬ 
posed suspension order, the original transcript with the ex¬ 
hibits and one copy of the transcript to the Director of the 
Compliance Division in Washington. 

In the event the Commissioner recommends that the case 
be closed without imposition of an administrative penalty 
and the Regional attorney and Regional Compliance Chief 
concur in this action, a copy of the Commissioner’s Report 
should be transmitted to the Director of the Compliance 
Division in Washington without enclosing the transcript or 
exhibits and if no objection is received from the Director 
within six days from the time the Report is mailed, the case 
may be closed by a letter over the signature of the Regional 
Compliance Chief. The closing letter from the Regional 
Compliance Chief should state that the case is being closed 
upon the recommendation of the Compliance Commissioner. 
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If the Regional Attorney or the Regional Compliance 
Chief do not concur in the Commissioner’s recommendation 
that a case be closed, the transcript and exhibits should be 
forwarded to the Director of the Compliance Division with 
the Commissioner’s Report. The Director of the Compli¬ 
ance Division will either appeal the case to the Chief Com¬ 
pliance Commissioner or will take some informal action in 
an attempt to reconcile the difference of opinion. 

A copy of the Compliance Commissioner’s Report and 
Recommendation should be made available to the respond¬ 
ent, upon request, only after it has been approved in 
Washington. This approval will be indicated either by 
the issuance of a suspension order embodying the recom¬ 
mendations or by a letter from the Director of the Com¬ 
pliance Division. 

Section 6.34 Appeals Procedure 

Any person affected by the provisions of a Suspension 
Order issued in accordance with a Report and Recommenda¬ 
tion of a Compliance Commissioner may appeal from any 
or all of the provisions of such Order to the Chief Compli¬ 
ance Commissioner. The Director of the Compliance Divi¬ 
sion may also appeal to the Chief Compliance Commis¬ 
sioner from a Report and Recommendation of a Compliance 
Commissioner in which he does not concur. These appeals 
must be taken in accordance with the rules and procedures 
laid down from time to time by the Chief Compliance Com¬ 
missioner, and his decision thereon shall be final. 

Section 6.35 Suspension Orders 

Suspension Orders issued by the Director General for 
Operations contain provisions by which the Director General 
for Operations can except particular transactions of the 
suspended person or firm from the restrictions imposed 
upon it by the Suspension Order. The granting of such 
exceptions will only be made in exceptional cases, involving, 
for example, the fulfilling of high rated orders, or unforeseen 
hardship. 

In all cases in which it appears likely that the respondent 
will make applications for specific authorizations or excep¬ 
tions under the Suspension Order, the person or firm 
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suspended will receive from the Regional Compliance Chief 
in whose area the respondent is located, immediately after 
the issuance of the Order, a letter of explanation setting 
forth the procedure to be followed for securing exceptions 
and authorizations. The person or firm suspended will be 
directed to make all applications for authorizations or ex¬ 
ceptions under the Order to the Regional Compliance Chief. 
If the order withdraws priorities assistance or allocations 
assistance required by the respondent to fulfill all orders for 
which a specific exception to the terms of the Suspension 
Order is requested, must be filed with the Regional Compli¬ 
ance Chief, and the appropriate application for such assist¬ 
ance should be included in the request for specific exception. 
If no additional priorities assistance or allocations are 
necessary, an explanation of the type of priorities assistance 
to be used in the fulfilment of the order should be made. 

The Regional Compliance Chief will transmit the applica¬ 
tions for exceptions or authorizations together with sup¬ 
porting papers to the Director of the Compliance Division 
with his recommendation as to the granting of all or any 
part of the application. The Compliance Division, if it 
concurs in the recommendation for granting relief, will 
procure the issuance of the required authorization over the 
signature of the Director General for Operations, and will 
transmit the applications for priorities assistance or alloca¬ 
tions to the respective branches for processing. 

If, in the opinion of the Regional Compliance Chief, the 
circumstances surrounding the request for authorizations 
or exceptions under the Order do not warrant a recommen¬ 
dation that an exception be authorized, the Regional Com¬ 
pliance Chief will transmit a letter to the respondent stating 
that he is not disposed to recommend the granting of an 
exception to the Suspension Order for the particular 
purpose. 

Copies of all correspondence addressed to the person or 
firm suspended by the Compliance Division will be furnished 
to the Regional Compliance Office, and the Regional Compli¬ 
ance Office will furnish the Compliance Division with copies 
of all correspondence addressed by it to the respondent. 
Investigations of suspended firms or persons relative to the 
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operations under the Suspension Order will be made period¬ 
ically by the Regional Compliance Office. 

Section 6.36 Subpoenas 

The second War Powers Act authorizes the President to 
require by subpoena or otherwise the attendance and testi¬ 
mony of witnesses and the production of books, records or 
any other documents, for the purpose of obtaining any 
information verifying any report required or making any 
investigation necessary or appropriate to the enforcement 
or administration of the provisions of the Act. It provides, 
however, that the production of a person’s books, records 
or other documentary evidence shall not be required at any 
place other than the place where such person resides or 
transacts business, if prior to the return date specified in 
the subpoena such person furnishes a true copy of such 
books, records or other documentary evidence or enters into 
a stipulation as to the information contained in such books, 
records or other documentary evidence. This power was 
delegated to the Chairman of the War Production Board by 
Executive Order and has been vested by him in the Com¬ 
pliance Commissioners of the War Production Board by 
Section 5.04, General Administrative Order 2-29, as amended 
November 18,1942. 

A form of subpoena duces tecum has been prepared and 
copies of the form will be furnished the Regional Attorneys. 
There are attached hereto specimen forms of a subpoena 
and a subpoena duces tecum which have been filled out with 
fictitious names to serve as a guide in the preparation of 
subpoenas for the signature of the Compliance Commis¬ 
sioner. The subpoena should be prepared by the Regional 
Attorney and submitted by him to the Compliance Com¬ 
missioner for signature. It must be made returnable before 
the Compliance Commissioner and should be served a suf¬ 
ficient time in advance of the return day to enable the person 
to attend or collect the required documents. A copy of the 
subpoena must be served personally on the party against 
whom it is issued or on an officer of the corporation against 
whom it is issued. It may be served by an employee of the 
War Production Board. No witness fees or mileage need 



120 


be tendered with the subpoena. The original subpoena 
should be filed in the Regional Office, together with an affida¬ 
vit of service, setting forth the time and place of service and 
the person upon whom it was served. 

The subpoena power may be used in connection with in¬ 
vestigatory hearings held before the Compliance Commis¬ 
sioner or to procure the attendance of witnesses and the 
production of records at conferences held before the Com¬ 
pliance Commissioner as a result of the issuance of a 
charging letter. It should be confined for the most part to 
cases in which a person or corporation refuses to allow an 
examination of its books and records or refuses to divulge 
information relevant to an investigation or a compliance 
case. It may also be used to procure the attendance of 
witnesses w'hen the government desires to reimburse for 
their traveling expense. The procedure for obtaining wit¬ 
nesses ’ fees and traveling expenses is set forth in another 
part of this manual. The decision as to whether or not to 
use the subpoena power should be made by the Regional 
Attorney. 

Section 6.37 Oaths and Affirmations 

The Second War Powers Act also authorizes the President 
to administer oaths and affirmations for the purpose of 
obtaining any information verifying any report required or 
making any investigation necessary or appropriate to the 
enforcement of the provisions of the Act. This power was 
delegated to the Chairman of the War Production Board by 
Executive Order and has been vested by him in the Compli¬ 
ance Commissioners for the War Production Board by 
Section 5.04 of General Administrative Order No. 2-29, as 
amended November 18,1942. 

The use of the power to administer oaths and affirmations 
should be confined for the most part to investigatory hear¬ 
ings held for the purpose of obtaining facts relevant to 
Compliance cases or for the purpose of requiring a par¬ 
ticular person or corporation to produce books and records. 
In the discretion of the Compliance Commissioner and 
Regional Attorney, it may be used at conferences held as a 
result of the issuance of a charging letter where there is a 
sharply contested issue of fact or where the demeanor of 
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the witnesses renders it desirable to require their testimony 
under oath. Since such conferences are not, however, 
judicial proceedings, it is considered desirable in most cases 
to dispense with the formality of taking testimony under 
oath. Care should be taken to abide by the restrictions 
contained in the statute governing the publication or dis¬ 
closure of information obtained by the subpoena power or 
under oath in all cases where the respondent requests that 
the information be treated as confidential. 

Section 6.38 Immunity 

The Second War Powers Act contains an immunity clause 
which provides that no individual shall be subject to prose¬ 
cution, etc. or on account of any transaction concerning 
which he is compelled to testify, or produce evidence after 
having claimed his privilege against self incrimination. 
Under no circumstances should a witness who has claimed 
his privilege be forced to testify and thus granted immunity 
unless the matter has been first considered and approved by 
the local representatives of the Anti-Trust Division. 


Plaintiffs’ Exhibit 5. 

C. A. 20660. 

Title 32—National Defense. 

Chapter IX—War Production Board. 

Subchapter B—Division of Industry Operations. 

Part 958—Repairs, Maintenance and Operating Supplies. 

Preference Rating Order No. P-100 as Amended February 

10, 1942 

Section 958.2 (Preference Rating Order No. P-100) is 
hereby amended so as to read as follows: 

(A) For the purpose of facilitating the acquisition of 
Material for (1) the maintenance and repair of the property 
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and equipment of producers as hereinafter defined, and (2) 
the continued operation of the property and equipment of 
such producers, a preference rating is hereby assigned to 
deliveries of such Material upon the terms hereinafter set 
forth. Such terms shall control until such time as the Di¬ 
rector of Industry Operations (hereinafter referred to as 
the “Director”) certifies specific quantities of such Ma¬ 
terial to which the preference rating herein assigned may 
be applied, or until he may specifically limit production by 
any type of producer or withdraw any type of Material 
from use by such producer, or until he may issue an order 
specifically relating to the maintenance, repair, and opera¬ 
tion of property and equipment of any type of producer. 

(B) Definitions. 

(1) “Producer” means: 

(i) any governmental unit of the United States 
of America, 

(ii) any individual, partnership, association, 
corporation, or other form of enterprise 
located in the United States, its territories 
and possessions, engaged in one or more 
of the following capacities to the extent 
that it is so engaged or so acts: 

(a) manufacturing, processing, or fabricat¬ 

ing, 

( b ) warehousing—maintaining warehouses 

for storage or distribution of any Ma¬ 
terial, 

(c) wholesaling—acting as a distributor of 

products sold to manufacturers, 
wholesalers, retailers, or other per¬ 
sons not consumers, 

(d) Charitable institutions—any charitable 

or eleemosynary institution which is 
recognized as such for purposes of 
the Internal Revenue Laws of the 
United States, 
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(e) carriers—urban, suburban, and inter- 
urban common or contract carriers of 
passengers or freight by electric rail¬ 
ways, electric coach, motor truck, or 
bus, including terminals of any of the 
foregoing; railroads, including termi¬ 
nals; shipping—commercial carriers 
of freight and passengers by ocean, 
lake, river, or canal, including termi¬ 
nals, 

(/) educational institutions (including vo¬ 
cational training), 

(g) printers and publishers, 

(h) radio—commercial broadcasting and 

communication, 

( i ) telephone and telegraph commjanica- 

tion, including wire services, 

(j) hospitals, clinics, and sanatoriums, 

( k ) irrigation systems, whether publicly or 

privately owned; toll bridges and toll 
canals. 

(iii) any person located in the United States, 
its territories and possessions, using tools 
or equipment to repair or maintain agri¬ 
cultural machinery or the property of any 
Producer as defined in (B) (1) (i) and 

(ii). 

(iv) any person located in the Dominion of 

Canada to whom and in whose name a 
of this Order is specifically issued. 

(2) “Material” means any commodity, equipment, 

accessories, parts, assemblies, or products of 
any kind. * 

(3) Subject to subparagraph (6), “Maintenance” 

means the upkeep of a Producer’s property 
and equipment in sound working condition. 

(4) Subject to subparagraph (6), “Repair” means 

the restoration of a Producer’s property and 
equipment to a sound working condition when 
such property or equipment has been rendered 
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unsafe or unfit for service by wear and tear, 
damage, destruction of parts, or similar 
causes. 

(5) Subject to subparagraph (6), “Operating Sup¬ 

plies^ means any Material which is essential 
to the operation of the Producer’s business 
and which is consumed in the course of such 
business, including, but not limited to, lubri¬ 
cants, catalysts, small perishable tools, and 
ferrous material necessary for the fabrication 
of containers: Provided, it shall not include 

(i) any Material which is physically incorpo¬ 
rated, in whole or in part, into any ma¬ 
terial which the producer manufactures, 
distributes, sells, stores, or trans¬ 
ports, excepting Material used by a 
producer to repair or maintain agri¬ 
cultural machinery or the property of 
another Producer, or 

(ii) any Material that is to be used as fuel, or 

(iii) any nonferrous Material to be U3ed as 

packaging supplies. 

(6) The terms “Maintenance,” “Repairs,” and 

“Operating Supplies” do not include the fol¬ 
lowing: 

(i) The replacement of an item carried on the 

Producer’s books as a fixed asset, 

(ii) Material which would not be carried on 

Producer’s Books as Maintenance, Re¬ 
pairs, Operating Supplies, or the 
equivalent, in the Producer’s estab¬ 
lished method of bookkeeping, 

(iii) Material for the improvement of a Pro¬ 
ducer’s property or equipment through 
the replacement of Material in the exist¬ 
ing installation unless such equipment 
is beyond economic repair. 
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(iv) Material for additions to, or expansions 
of, such property or equipment. 

(7) “Supplier” means any person with whom a 
purchase order or contract has been placed 
for delivery of Material to a Producer or 
another Supplier. 

(C) Assignment of Preference Rating.—Subject to the 
terms of this Order, Preference Rating A-10 is hereby 
assigned: 

(1) to deliveries, to a producer, of Material required 

by him as Operating Supplies or for the main¬ 
tenance or repair of his property or equip¬ 
ment; 

(2) to deliveries to any Supplier, who has received 

purchase orders rated under this Order from 
a Producer or from another Supplier, of Ma¬ 
terial which will he delivered by him or by 
another Supplier to the Producer to fill such 
rated orders, or which will be physically incor¬ 
porated into Material which will be so de¬ 
livered; or which will be used within the limi¬ 
tations of paragraph (F) (2) hereof, to re¬ 
place in such Supplier’s inventory Material 
delivered to fill orders rated pursuant to this 
Order or pursuant to Preference Rating Or¬ 
der No. P-22, as heretofore amended. 

Provided , That when any General Prefer¬ 
ence (“E” or “M”) Order assigns a specific 
preference rating to deliveries of any particu¬ 
lar Material to he used by a particular indus¬ 
try or for a specific purpose, such preference 
rating shall control and the A-10 rating hereby 
assigned may not be applied; and provided 
further , that the preference rating hereby 
assigned may not be applied to deliveries of 
any Material to be used for purposes pro¬ 
hibited by any Order or Regulation issued by 
the Director. 
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(D) Persons Entitled to Apply Preference Eating.—The 
Preference Bating hereby assigned may be applied by: 

(1) a Producer; 

(2) any Supplier provided deliveries to a Producer 

or another Supplier are to be made by him, 
which are of the kind specified in paragraph 
(C) and have been rated pursuant to this 
Order. 

(E) Application of Preference Rating. 

(1) A Producer or Supplier, in order to apply the 
preference rating to deliveries of Material to 
him, must endorse the following statement on 
the original and all copies of the purchase or¬ 
der or contract for such Material manually 
signed by a responsible official duly desig¬ 
nated for such purpose by such Producer or 
Supplier: 

“Material for Maintenance, Repair, or 
Operating Supplies—Rating A-10 under Pref¬ 
erence Rating Order P-100 with the terms of 
which I am familiar. 


(Name of producer or supplier and serial 
number of producer if located in Canada) 

jj 

(Signature of designated official) 

Such endorsement shall constitute a represen¬ 
tation to the Director that such Material is 
required for the purpose stated and that the 
application of the rating is authorized by this 
Order. Any such purchase order or contract 
for such Material shall be restricted to Ma¬ 
terial the delivery of which is rated in accord- - 
ance herewith. 

(2) The Producers and each Supplier placing or re¬ 
ceiving any purchase order or contract rated 
hereunder shall each retain, for a period of 2 
years, for inspection by representatives of 
the Director, endorsed' copies of all purchase 
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orders or contracts, whether accepted or re¬ 
jected, segregated from all other purchase or¬ 
ders or contracts or filed in such manner that 
they can be readily segregated for such in¬ 
spection. 

(F) Restrictions on Use of Rating. 

(1) Restrictions on Producer and Supplier. No 

Producer or Supplier may apply the rating 
hereby assigned to obtain scarce Material, the 
use of which could be eliminated without 
serious loss of efficiency by substitution of less 
scarce Material or by change of design. 

(2) Restrictions on Supplier: 

(i) No Supplier may deliver Material pur¬ 

suant to a rating applied to him by a 
• Producer located in the Dominion of 
Canada, unless the endorsement on the 
purchase order placed with such Sup¬ 
plier includes a serial number. 

(ii) No Supplier may apply the rating to obtain 

Material in greater quantities or on 
earlier dates than required to enable him 
to make on schedule a delivery rated 
hereunder or, within the limitations of 

(iii) and (iv) below, to replace in his 
inventory Material so delivered. He 
shall not be deemed to require such Ma¬ 
terial if he can make his rated delivery 
and still retain a practicable working 
minimum inventory thereof; and if, in 
making such delivery, he reduces his 
inventory below such minimum, he may 
apply the rating only to the extent 
necessary to restore his inventory to 
such minimum. J 

(iii) A Supplier who supplies Material which 

he has in whole or in part manufactured, 
processed, assembled, or otherwise phy¬ 
sically changed may not apply the rat- 
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ing to restore his inventory to a practi¬ 
cable working minimum unless he ap¬ 
plies the rating before completing the 
rated delivery which reduces his in¬ 
ventory below such minimum. 

(iv) A Supplier who supplies Material which 
he has not in whole or in part manu¬ 
factured, processed, assembled, or 
otherwise physically changed may de¬ 
fer application of the rating hereunder 
to purchase orders or contracts for such 
Material to he placed by him until he 
can place a purchase order or contract 
for the minimum quantity procurable 
on his customary terms: Provided , That 
he shall not defer the application of any 
rating for more than 3 months after he 
becomes entitled to apply it. 

(G) Restrictions on Withdrawals and Inventory. 

(1) Except as provided in paragraphs (G) (3) and 

(4), no Producer who has applied the ratings 
assigned hereby shall, at any time, accept de¬ 
liveries (whether or not rated pursuant to 
this Order) of any Material to he used as 
Operating Supplies or for Maintenance or Re¬ 
pair until the Producer’s inventory and stores 
of Material to be used for these purposes 
have been reduced to a practicable working 
minimum. Such practicable minimum shall 
in no event exceed one hundred ten percent 
(110%) of the maximum dollar volume of 
Material to he used as Operating Supplies 
and for Repairs and Maintenance in inventory 
and stores during the corresponding calendar 
quarter of 1940. 

(2) Except as provided in paragraphs (G) (3) and 

(4), no Producer who has applied the ratings 
assigned hereby shall, during any Calendar 
Quarterly Period, make withdrawals from 
stores or inventory of any Material to be used 
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as Operating Supplies or for Maintenance or 
Repair the aggregate dollar volume of which 
shall exceed one hundred ten percent (110%) 
of the aggregate dollar volume of the with¬ 
drawals of such Material during the cor¬ 
responding quarter of 1940, or, at the Pro¬ 
ducer’s option, twenty-sejven and one-half 
percent (27^%) of the aggregate dollar vol¬ 
ume of the withdrawals of such Material dur¬ 
ing the calendar year 1940. 

(3) From time to time, the Director may determine 

that certain Producers or classes of Produc¬ 
ers are exempt, in whole or in part, from the 
restrictions contained in paragraphs (G) (1) 
and (2). 

(4) Restrictions contained in paragraphs (G) (1) 

and (2) shall not apply to any Producer 
during any Calendar Quarterly Period in 
which 

(i) the total volume of his purchases of Ma¬ 

terial for Maintenance, Repairs, and 
Operating Supplies does not exceed five 
thousand dollars ($5,000); and 

(ii) the total volume of his withdrawals of 

Material for such purposes does not 
exceed five thousand dollars ($5,000). 

(H) Audits and Reports. 

(1) Each Producer or Supplier who applies the 

preference rating hereby assigned, and each 
person who accepts a purchase order or con¬ 
tract for Material to which the preference 
rating is applied, shall submit from time to 
time to an audit and inspection by duly au¬ 
thorized representatives of the Director. 

(2) Each such Producer or Supplier shall execute 

and file with the Director such reports and 
questionnaires as said Office shall from time 
to time request. No such reports shall be filed 
until such time as the proper forms are pre¬ 
scribed by the Director. 
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(I) Order Not Applicable.—This Order is not applicable 
to persons whose maintenance, repair, and operating sup¬ 
ply requirements are specifically provided for by any other 
Order. 

(J) False Statements and Penalties.—Any person who 
applies the preference rating hereby assigned in willful vio¬ 
lation of the terms and provisions of this Order, or willfully 
falsifies any records which he is required to keep by this 
Order, or who obtains a delivery of Material by means of a 
material and willful misstatement will be forbidden to fur¬ 
ther apply said rating. Such person may also be prohibited 
from obtaining further deliveries of Material under alloca¬ 
tion and be deprived of any other priorities assistance. 
The Director may also take any other action deemed ap¬ 
propriate, including the making of a recommendation for 
prosecution under section 35 (A) of the Criminal Code 
(18 U. S. C. 80). 

(K) Revocation or Modification.—This Order may be re¬ 
voked or amended by the Director at any time as to any 
Producer or Supplier. In the event of revocation, or upon 
expiration of this Order, deliveries already rated pursuant 
to this Order shall be completed in accordance with said rat¬ 
ing, but no applications of this rating to any other deliveries 
shall thereafter be made by the Producer or Supplier af¬ 
fected by said revocation or expiration. 

(L) Effective Date.—This Amendment shall take effect 
immediately. 

(P. D. Reg. 1, amended Dec. 23,1941, 6 F. R. 6680; 
W. P. B. Reg. 1, Jan. 26,1942, 7 F. R. 561; E. 0.9024, 
Jan. 16,1942, 7 F. R. 329; E. O. 9040, Jan. 24,1942, 7 
F. R. 527; sec. 2 (a), Public, No. 671, 76th Cong., 3d 
sess., as amended by Public, No. 89, 77th Cong., 1st 
sess.) 

Issued this 10th day of February, 1942. 

J. S. KNOWLSON, 

I __ ' 

Director of Industry Operations. 
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Defendants Exhibit 1 

Transcript of Proceedings Before William B. Owens, Com¬ 
pliance Commissioner, pp. 3 and 4 

The Commissioner: Are you ready, gentlemen! 

Mr. Wahrhaftig: We are ready. 

The Commissioner: This meeting is heard at the request 
of the B. Simon Hardware Company in Oakland, California 
in response to a letter dated February 15, 1943 signed by 
Mr. Donald Renshaw, Regional Compliance Chief, which 
letter specifies violations of Preference Rating Order P-100, 
Priorities Regulation No. 1, Priorities Regulation No. 3, 
and Preference Order M-36, as more particularly set out 
in that letter. Investigation by the War Production Board 
indicates the violations specified in this letter. 

This meeting is held to give the B. Simon Hardware 
Company an opportunity to explain the circumstances sur¬ 
rounding such alleged violations, to rebut the charges. I 
think in fairness I should state what the nature of action 
which may be taken following this meeting may be. If the 
Commissioner finds that there are no violations, willful or 
significant as charged, he may recommend that the matter 
be closed. If he finds that there are violations he may rec¬ 
ommend the imposition of administrative penalties, or if 
the circumstances warrant, that the matter be referred to 
the Department of Justice for criminal investigation. 

Accompanying the letter to which I referred was a mem¬ 
orandum sheet which sets out generally the nature of the 
procedure here. As noted therein, the persons making 
statements at these meetings are not put under oath but 
any intention toward misrepresentation is punishable as a 
criminal offense. I think at this time, also, the respondents 
should be advised as to their constitutional rights, the fact 
that statements which they make here may be used against 
them and its their privilege of declining to answer on that 
ground. Have you so advised your clients? 

Mr. Glickman: They understand that. 

The Commissioner: Did you receive the letter of Febru¬ 
ary 15th to which I referred? 
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Mr. Wahrhaftig: We’ll stipulate that they received the 
letter on behalf of the Simon Hardware Company. 

• •••••• 


Defendants Exhibit 1 

War Production Board Office of Director General for Oper¬ 
ations Compliance Division 

In the Matter of: B. Simon Hardware Company, Oakland, 

California 

Report and Recommendations of Compliance Commissioner 

Violations Charged 

On February 15, 1943, a letter was issued by Donald 
Renshaw, Regional Compliance Chief of the War Produc¬ 
tion Board, directed to (B.) Simon Hardware Company, 
808-824 Broadway, Oakland, California, hereinafter called 
“Respondent”, charging violations of Preference Rating 
Order P-100, Priorities Regulation No. 1, Priorities Regu¬ 
lation No. 3, and General Preference Order M-36, as speci¬ 
fied in the letter, a copy of which appears as “Exhibit 1” 
of the Record accompanying this report. This charging 
letter vras later amended by adding Charge 3a, the amend¬ 
ment being appended to the charging letter and made a part 
thereof. The charges are as follows: 

(1) From March 31, 1942, to October 15, 1942, both 
inclusive, you applied or extended A-10 ratings, under 
Preference Rating Order P-100, to purchase orders to 

' obtain materials having a value of approximately $331,- 
900.24 in excess of the amounts for which these ratings 
had been extended to you. The improper extension by 
you of these A-10 preference ratings to obtain exces¬ 
sive deliveries of materials constituted violations of 
paragraph (f) (2) (ii) of Preference Rating Order 
P-100, as amended February 10,1942, and Section 944.11 
of Priorities Regulation No. 1. 

(2) From September 10,1942, to September 25,1942, 
both inclusive, you applied and extended AA-2 prefer- 
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ence ratings to your suppliers on purchase orders for 
approximately 26,772 hand tools and precision instru¬ 
ments, as specified in more detail in the statement an¬ 
nexed hereto, marked “Schedule A”, and by this refer¬ 
ence made a part hereof. Inasmuch as the person ap¬ 
plying and extending this preference rating to you did 
not accompany same with a purchase order for any 
specific kinds and quantities of materials, and since you 
were not required to deliver any materials pursuant to 
an AA-2 rating, the extension by you of said rating to 
your suppliers was unauthorized. These acts consti¬ 
tuted violations of paragraph (b) (2) of Priorities Reg¬ 
ulation No. 3, as amended June 10,1942. 

(3) On or about July 29, 1942, you applied and ex¬ 
tended an A-l-a preference rating to four purchase 
orders for brass nuts, screws, and washers, having a 
value of approximately $5,313.81 as specified in more 
detail in the statement annexed hereto, marked “Sched¬ 
ule B”, and by this reference made a part hereof, which 
exhibit is in four parts. You certified to your suppliers 
and to the War Production Board on each of said pur¬ 
chase orders that you had orders for these materials 
carrying ratings of A-l-a or higher, whereas, in truth 
and fact you had no A-l-a ratings to cover your said 
purchase orders. Deliveries of these materials were 
subsequently made and received by you. The aforesaid 
misrepresentations and the obtaining of delivery of 
said materials upon said material, wilful false or mis¬ 
leading certifications constituted violations of Section 
944.18 of Priorities Regulation No. 1. 

(3a) On or about July 29, 1942, you applied and ex¬ 
tended A-l-a preference ratings to your supplier on four 
separate purchase orders for brass nuts, screws and 
washers, having a value of approximately $5,313.81. 
Inasmuch as you did not have in your possession at the 
time you placed said purchase orders, any orders for 
the specific kinds and quantities of materials called for 
under your purchase order, and since at the time you 
placed the aforesaid purchase orders you were not re¬ 
quired to deliver any of the said materials pursuant to 
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an A-l-a or higher preference rating, the application 
and/or extension by you of said rating to your sup¬ 
pliers was unauthorized. These acts constituted viola¬ 
tions of paragraph (b) (2) of Priorities Regulation No. 

3, as amended June 10, 1942. 

(4) From February 4,1942, to October 19,1942, both 
inclusive, you sold on purchase orders not bearing pref¬ 
erence ratings of A-l-j or higher, or pursuant to a 
proper certification, approximately 1,515 pounds of 
Manila cordage, having a value of approximately 
$417.50, as specified in more detail in the statement 
annexed hereto, marked “Schedule C”, and by this 
reference made a part hereof. These acts constituted 
violations of paragraph (e) (3) of General Preference 
Order M-36, as amended December 19, 1941, and para¬ 
graph (e) (2) (iii) (a) of said order, as amended July 

4, 1942. 

Respondent was notified that the matter would be pre¬ 
sented to a Compliance Commissioner of the War Produc¬ 
tion Board for his recommendations as to the imposition of 
administrative penalties and was accorded an opportunity 
to make an explanation of the matters charged at a meeting 
with the Compliance Commissioner. A meeting was held 
with W. B. Owens, Compliance Commissioner, on March 8 
and March 9, 1943, at the Regional Offices of the War Pro¬ 
duction Board, 1355 Market Street, San Francisco. Joseph 
Wahrhaftig, attorney, and A. W. Glickman, attorney, ap¬ 
peared on behalf of Respondent; Herbert Bartholomew, 
Legal Division, San Francisco, appeared on behalf of the 
Board. Based on the evidence taken at this meeting, a 
transcript of which together with the exhibits introduced is 
annexed hereto and made a part hereof, the Compliance 
Commissioner submits the following report. 

Nature and Conduct of Respondent's Business 

Respondent, “B. Simon Hardware Company”, is engaged 
in the hardware business in the city of Oakland, California, 
as a “Supplier”, as defined in Preference Rating Order 
P-100. B. Simon Hardware Company is a “family corpora- 


135 


tion”, apparently wholly owned by Louis Simon and Jacob 
Simon, sons of B. Simon, the founder of the business, who 
started it about forty years ago. Jacob Simon has not de¬ 
voted all his time to the business for several years due to ill 
health. Louis Simon has been quite active in the business. 
Priorities matters, however, have been left entirely in the 
hands of Mr. Sidney Lipkin, Sales and Purchasing Manager, 
and his assistant, Miss Roberta Boyer. Jacob Simon states 
they had no intimation or warning, prior to the investigation 
by the War Production Board, as to whether or not they 
were doing things in accordance with the War Production 
Board Regulations; that “we are rather proud of the fact 
that in the fifty odd years that we have been there we stand 
the most possible scrutiny one can be given.” Both Simon 
brothers have sons in military service. 

(Tr. p. 198-209) 

Mr. Frank TV. Peterson, Purchasing Agent for the Naval 
Air Station, Alameda, California, testified on behalf of Re¬ 
spondent, stating that the service they obtained from Re¬ 
spondent, in many urgent matters, “was beyond any doubt 
the best”—“He (Mr. Simon) has gone out of his way to 
render us very good service. That’s one reason I am over 
here, because of the fact he has rendered us this service.” 

(Tr. p. 190-198) 

Jacob Simon stated that about 90% of their business today 
is with industrial plants engaged in war work in the San 
Francisco Bay area; that they are subject to call by any of 
these plants at any time, day or night, Sundays and holidays 
included. 

Respondent states that they have on hand uncompleted 
orders:—from the contractors, Pacific Naval Air Base, in 
the amount of $343,882.29; from Moore Dry Dock Company, 
approximately $20,000. The nature of the material involved 
in these orders does not appear. As shown on 11 Exhibit 26 ’’ 
orders for tools, from “miscellaneous industrial concerns 
who have engaged in vital war efforts”, total $7,410.27, and 
orders from the Naval Air Station (not to be confused with 
the Pacific Naval Air Base), total $3,172.50. 

(Tr. p. 290-292) 
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The Charges Considered 
Charge 2. 

(Transcript pages 76-190) 

I am reporting first on Charge 2 because certain matters 
invblved therein enter into Charge 1, which can be more 
readily understood after the second charge is considered. 

On September 10,1942 an agreement was entered into be¬ 
tween Respondent and the Moore Dry Dock Company, (here¬ 
inafter called “Moore”)? whereby Moore issued to Re¬ 
spondent Moore’s purchase order No. 123321, bearing a 
preference rating of AA-2, for “miscellaneous tools as per 
attached lists”. (Exhibit 9) No lists were attached at the 
time, but lists were made up by Respondent from time to 
time thereafter over a period of months. Copies of the 
lists were sent to Moore and attached to order 123321. From 
these lists orders for tools were placed by Respondent with 
its suppliers; in fact, the “lists” were on Respondent’s 
order forms. Tools received on these orders, Respondent 
states, were kept by Respondent in the office of Mr. Lipkin, 
Respondent’s Sales Manager, separate from other stocks, 
an^ were sold only to employees of the Moore Dry Dock 
Company, who were required to identify themselves, by 
badge and number, and to sign an A-10, P-100 certificate 
by way of receipt. The tools were sold in Respondent’s 
tool department at regular prices, (Tr. P. 203), sales were 
rung up on the cash register with other sales, (Tr. p. 112). 
The A-10 certificated signed by Moore employees were seg¬ 
regated from those signed by employees of other companies 
to whom tools were sold from the “general” stock. (This 
is more fully considered under Charge 1). Respondent 
states that the agreement with Moore (which was not in 
writing) provided that all lists of tools ordered on the AA-2 
rating were to be approved by Moore before the order was 
placed; that this approval was received in every instance, 
the approval being given by telephone, or by direct verbal 
approval given to Respondent’s Sales Manager when he 
was personally at Moore’s. It is conceded there was no 
written approval by Moore. Moore it is stated, had no 
warehouse facilities, no room, was not equipped to handle 
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sales of tools to its employees, and was, therefore, “forced” 
to make this arrangement to make tools available to its 
employees who were unable to obtain them. (Tr. 89,92) Mr. 
DeMarse, in charge of priorities at Moore’s, stated that he 
believed that under their contract (P-7), and the War Pro¬ 
duction Board regulations, they had the right to make the 
arrangement whereby Moore gave Respondent a “blanket 
priority” to purchase tools on lists approved by Moore, and 
that this arrangement conformed to the War Production 
Board regulations. Mr. Wille, Moore’s purchasing Agent, 
also stated he believed they were operating within the reg¬ 
ulations, “just a matter of opinion whether we bought them 
ourselves, stocked them ourselves, approved the purchase, 
and let someone else stock them”. He discussed the ar¬ 
rangement with Mr. DeMarse, but did not discuss it with 
Moore’s legal department. 

Respondent contends that this arrangement made Re¬ 
spondent Moore’s “warehouse and collector for these 
tools”, “the agency to select the tools upon approval by” 
Moore; that Respondent “acted as the salesman for Moore 
Dry Dock”; that it was Moore’s order, the priority was 
extended on Moore’s direction; that Moore was obligated 
to pay for the tools if Respondent wanted to hold them. 

There is direct conflict in the evidence on the question of 
whether the “lists” were submitted to, and approved by 
Moore before the orders were placed by Respondent with 
the suppliers, and also as to who initiated the arrangement. 

Mr. A. L. Wille , Purchasing Agent for Moore, stated, that 
they were having great difficulty getting tools; that August 
1, 1942 Moore employees numbered 20,000, March 1, 1943 
they had 29,000, and that during that period they hired 
40,000 to gain the 9,000; that “we turned to Simon Hard¬ 
ware who knew the sources of supply, could get the tools 
and sell them to Moore Dry Dock employees without ob¬ 
ligating Moore Dry Dock Company or making us cash col¬ 
lectors for small sales”; that lists were submitted and Re¬ 
spondent notified by telephone; that he understood the lists 
were presented for approval before ordering, but did not 
know definitely. (Tr. p. 76-88) 
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Mr. Sidney Lipkin, Respondent’s Sales Manager, stated, 
that because of the difficulty Moore employees were having 
in obtaining tools, “Mr. Conley, who is the assistant to Mr. 
Wille, Mr. Conley called me and we had a discussion of 
what we could do in the way of relieving the situation some¬ 
what,—That order resulted from the discussion we had to¬ 
gether”; that Respondent made up the lists and mailed 
them down to the attention of Mr. Conley; that he (Conley) 
approved them by telephone, “he’d call us up by telephone 
and said orders for such and such, materials from the com¬ 
panies you sent me okeyed”; that Respondent at all times 
submitted a list to Moore for their approval and awaited 
their approval before ordering the tools. 

Exhibit 10 was offered as “the type of list that was sub¬ 
mitted to the Moore Dry Dock Company on every occasion 
prior to the extension of priorities rating for the acquisition 
of tools,—the type of list that was approved by the Moore 
Dry Dock Company prior to the purchase of tools—the type 
of list, according to the agreement of the Moore Dry Dock 
Company, to be attached to the original priority extension 
of September 10th,” Mr. Lipkin said they had “like type 
of slip covering every purchase—on this particular pri¬ 
ority.” 

(Tr. p. 98-109) 

Mr. Phillip DeMarse, in charge of priorities at Moore’s, 
when first called, stated, that he had “some recollection” of 
talking over, with Mr. Lipkin, the arrangement concerning 
the priority issued September 10th, 1942, prior to the ar¬ 
rangement being consummated; that he discussed with Mr. 
Wille the procedure for obtaining tools under priority AA-2, 
and as a result of the discussion, and his familiarity with 
the War Production Board regulations, concluded to extend 
a priority on September 10th and thereafter check addi¬ 
tional approved lists with that priority; that lists of “speci¬ 
fied items in specified quantities” were submitted, “all sub¬ 
mitted, being submitted now.” 

(Tr. p. 88-98) 

Mr. Hugh Jacks, investigator for the War Production 
Board, stated that in the course of his investigation of 
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Respondent (November 1942) he asked Miss Boyer, Mr. 
Lipkin’s assistant, if she had any list from Moore which 
Respondent used as a basis for the purchase of tools under 
the AA-2 rating, and that she said “No”, they merely sent 
Moore copies of the purchase orders; that when he called 
at Moore’s office and talked to Mr. DeMarse, he (DeMarse) 
at first said he had no information whatever about this 
method of purchasing tools; that he (Jacks) talked to Mr. 
Conley by telephone, November 25th, and Mr. Conley stated 
Mr. Lipkin came to him with a plan to supply the tools for 
Moore, that there was no understanding between them as 
to the amount of tools Respondent would purchase on an 
extension of the rating. 

(Tr. p. 114-123) 

Mr. W. A. Burkett, investigator for the War Production 
Board, stated, he went to Moored office November 23,1942, 
and contacted Mr. Wille, who said it was his understanding 
they had a blanket order with Respondent; that Mr. Wille 
called Mr. DeMarse who said, “I don’t think that is right. 
Under priorities regulations such a thing would be irregu¬ 
lar. I do not have any knowledge of such a transaction”; 
that they went to Mr. DeMarse’s office but could not find 
order 123321; that neither Mr. DeMarse’s secretary, nor 
the “tool man”, Mr. Helgus, knew of such an order; that 
Mr. Conley was not there; that he (Burkett) and Mr. Jacks 
went the next day to Respondent’s office and asked Miss 
Boyer for the Moore orders; that she gave them all the 
Moore orders, among which was order 123321 with no lists 
attached; that they asked for the lists, and she said, “This 
is a special deal we have with the Moore Dry Dock”; that 
she took the lists from her desk and gave them to them; 
that Mr. Jacks asked her who placed the orders and she 
said “Simon”, and he said, “With Moore’s approval?”, 
and she said “No, we place the orders—send them to our 
i suppliers and a copy of it to the Moore Dry Dock”; that 
they then went to Moore’s and asked to check the files; 
that Mr. DeMarse said: “I honestly did not know about 
this yesterday”, that he had been inquiring since, and 
found that Mr. Conley placed the order, “and I had no 
i knowledge of it”; that Mr. Conley got order No. 123321 
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from the files with all the lists attached, except two or three 
rebent ones which Miss Boyer had said were in the mail. 
November 25th, Mr. Jacks called Mr. Conley on the tele¬ 
phone, with Mr. Burkett listening on an extension, and 
asked whether Conley had handled order 123321 personally 
ot whether Mr. DeMarse had handled it, and Conley said: 
“No, I signed that order, Mr. Wille’s name, but you’ll find 
that is my signature, my initials, “J. W. C.”—I created 
that order—Mr. Lipkin was to use his own judgment as to 
what these men needed due to the fact that he was familiar 
with the requirements that the men in our yard required. 
They were to order what they needed and send us copies 
of every order they placed”. (See Exhibit 14; Tr. p. 152- 
168) 

l Mr. James W. Conley, Assistant purchasing agent for 
Moore, was called at the request of the Commissioner. He 
stated, that he had signed the order of September 10th, Mr. 
Wille’s name, with his (Conley’s) initials; “As I recall, 
it seemed like workmen had been trying to get tools from 
the B. Simon Hardware Company and were unable because 
B. Simon Hardware Company could not replace their tools 
and so they came down and asked if it would be possible 
for us to make an order so they could get the tools in and 
sell Moore Dry Dock employees”; as to approval of the 
lists, “if they seemed too excessive, we would call their 
attention to them. It was left more or less to their judg¬ 
ment because they seemed to know the tool business better 
than we did”; that he never gave any written approval; 
as to telephone approval, “we never called after we re¬ 
ceived the lists, but they did contact us at times and would 
ask us if we received the lists”;—“I don’t recall any time 
when Mr. DeMarse said they should be approved or disap¬ 
proved”. 

Conley stated, the lists came to him, he showed them to 
DeMarse and to Wille; that no custom was established for 
dealing with the lists, “We kept the list more for a record 
than anything else”; that he didn’t know whether the tools 
secured on the AA-2 rating were all sold to Moore em¬ 
ployees ; that he never received any bills for any tools pur- 
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chased on the AA-2 rating; it “would be nothing but a cash 
transaction between the men and the B. Simon Hardware 
Company”. “As for approval or disapproval, I don’t 
remember giving any disapproval or approval. I know 
there was never any disapproval. I know of various con¬ 
versations with Mr. Lipkin, but as far as stating that lists 
were all right or not all right, I don’t ever recall any conver¬ 
sation like that”. 

(Tr. p. 135-144) 

Mr. DeMarse was recalled to explain some of the con¬ 
flicts developed since he first testified. He stated, that the 
lists “came to his desk among the other things”—“I looked 
them over and if okey attached them to the purchase order; 
any question, I raised it right then”; if no question, “then 
it would be automatically approved”; that he had tele¬ 
phoned some approvals; “there are certainly no purchase 
orders being issued that I don’t know about”. 

(Tr. p. 144-150) 

Recalled for a further statement after Mr. Burkett’s 
testimony, Mr. DeMarse stated, “when Mr. Burkett came 
in I didn’t remember—had forty or fifty thousand tool or¬ 
ders or other orders in my mind”; that it was “nothing 
unusual” at Moore’s to give a blanket order that “this 
stuff (the lists) possibly came to my desk and my secretary 
sent it on to file. I might not have seen it”; that the lists 
came to him “for attachment and to look over”, “approval 
and information as to what we were getting”; that the lists 
didn’t necessarily require his approval, “Mr. Conley could 
have approved them, Mr. Wille or I could, any one of the 
three of us”. 


(Tr. P. 168-174) 

The Sloss & Brittain Order 

(Exhibits 15 and 16; Tr. p. 174-190) 

Exhibit 15 is a photostatic copy of a letter (from the 
Moore files) dated October 13, 1942, from B. Simon Hard- 
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ware Company to Moore Dry Dock Company, ‘‘attention 
Mr. J. W. Conley”, stating: 

“The enclosed orders have been placed with the fac- 

1 tory under AA-2 priority rating covering your order 
No. 123321 for miscellaneous tools. 

“So far as we know, this will complete the stock of 
necessary merchandise. ’ ’ 

Attached to the letter are three orders: (1) To Lyon 
Metal Products Inc., dated Sept. 15, 1942; (2) To Cincin¬ 
nati Tool Co., % Sloss & Brittain, dated Sept. 19, 1942; 
(3) To Greenlee Topi Company, dated Sept. 30,1942. 

Exhibit 16 is a photostatic copy of the original order to 
the Cincinnati Tool Co.—from, the files of Sloss & Brittain. 
Mr. F. G. Engle , salesman for Sloss & Brittain, stated he 
received the order from B. Simon Co. September 19tli, or 
the day after, and that it was processed by Sloss & Brit¬ 
tain and forwarded to the Cincinnati Tool Company about 
Sept. 21, 1942. These exhibits were offered to establish 
that orders were placed by Respondent before lists were 
sent to Moore. 

Exhibit 17 is a covering letter, dated September 18,1942, 
stating; “we are enclosing copies of the orders which we 
have placed for miscellaneous tools, to be covered by your 
order 123321. The AA-2 priority has been extended, and 
we trust that prompt deliveries will be made.” A number 
of orders, dated prior to September 18th, were with, but 
not attached to, this letter. 

The Commissioner: —“I believe there is testimony in the 
record to the effect that specific lists showing specific items 
were approved by the Moore Dry Dock before the orders 
went in.” 

Miss Boyer: —“Approved orally or Mr. Lipkin went down 
there and told him about the orders.” 

Commissioner: —“As I understand your statement a mo¬ 
ment ago—the lists which you might give him over the 
telephone, had not yet been written up.” 

Miss Boyer :—“That’s the way.” 

(Tr. p. 174-183) 
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Lufkin Rule Company Order 
(Transcript p. 104-110; Exhibits 11 and 12) 

Under date of September 10, 1942, Respondent placed 
an order (Exhibit 12) with the Lufkin Rule Company, 
Saginaw, Michigan, bearing AA-2 rating, under purchase 
order 123321. Under date of October 13,1942, Lufkin Rule 
Company wrote Respondent asking “the name of your cus¬ 
tomer for whom these goods were ordered”. [Exhibit 11, 
(1)]. Respondent replied: “This priority rating was ex¬ 
tended to us by the Moore Dry Dock Company, Oakland”. 
[Exhibit 11, (2)] Lufkin replied, asking: “Is this entire 
order for them, or is this material for your stock? It is 
quite possible that they are opening up a stores department 
and will have delivered to them this entire lot of material, 
and if that is the situation, we would like to know it, as it 
will make some difference in our shipments.” [Exhibit 11, 
(3)] Respondent replied, October 30, 1942, and, referring 
to the inquiry “whether the Moore Dry Dock Company 
was setting up a stores department”, stated, “They had 
intended to do that, and authorized us to obtain the neces¬ 
sary stock for them. However they have since decided 
against this action, and wish all orders cancelled. ’ ’ [Exhibit 
11, (4)] Lufkin replied November 3, 1942: “We are con¬ 
sidering same cancelled—in fact we had not even entered 
it. As the order carried an AA-2 rating and the quantities 
specified were such that would not ordinarily appear on 
such an order, we felt we should know more about the order 
before we entered it. It is quite evident from yours of 
October 30 and from a letter received from our Mr. Rhea, 
that it is much better that this order be cancelled rather 
than attempt to handle the tools under the setup outlined 
in your letter.” [Exhibit 11, (5)]. 

Asked to explain this correspondence, Mr. Lipkin stated: 
“Instead of the B. Simon Hardware Company stocking 
them, the Moore Dry Dock Company was going to take all 
the tools down to their warehouse and they decided they 
couldn’t do it—didn’t have the facilities.” 

A. (Mr. B) “Wasn’t this order placed on the basis of 
purchase order 123321 extended you by Moore Dry Dock 
Company?” 

10ft 
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A. “Right.” 

Q. “You were purchasing material on this AA-2 rating 
under the aforesaid purchase order to keep in your stock 
for their use?” 

A. “Not in our stock, in a separate department.” 

Q. “But the stock was not being maintained by the 
Moore Dry Dock Company?” 

A. “No, that particular stock was being warehoused for 
the Moore Dry Dock Company by us.” 

Q. “Was the Moore Dry Dock Company intending to 
set up a stock down at their plant?” 

A. “At one time there was some discussion that they 
would—at one time or other thought they would, but didn’t 
do it, turned it over to us to warehouse these tools for them 
in our stock.” 

Q. “This purchase order though to the Lufkin Rule Com¬ 
pany was placed pursuant to your understanding with the 
Moore Dry Dock Company, was it not?” 

“Right”.-. 

Q. “Do you care to make any further statement with 
regard to that correspondence, Mr. Lipkin?” 

A. “Well, only with the exception that by “stores” there 
(indicating) we meant that we would be the stores depart¬ 
ment for the Moore Dry Dock Company. We were going 
to warehouse those goods for the Moore Dry Dock.” 

Tr. p. 104-109.) 

Roberta Boyer: “When we extended this order to the 
Lufkin Rule Company, they wrote and asked us who the 
material was for and we wrote back and said for the Moore 
Dry Dock Company; and they wrote us again and asked 
whether it was for their stores department or for our stock. 
We wrote again and said it was not for our stock, for a 
stores department for Moore Dry Dock and they wrote 
again, further, and I asked Mr. Lipkin if it was necessary 
as long as they apparently were a little reluctant about 
accepting the order and didn’t seem to want to help with 
the setting up, if we couldn’t contact the Moore Dry Dock 
Company and see if it were all right to cancel.—Therefore, 
we wrote asking them to cancel and rather than say we just 
didn’t want the material, we told them the idea had been 
dropped. 
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Q. (Mr. Glickman) “As a matter of fact, you did that 
because you wanted to keep in the good graces of Lufkin 
Rule Company, so that you could come back and order.** 

A. “Correct.** (Tr. p. 109-110) 

I have endeavored to outline the evidence, as above, to 
indicate the conflict on many points. The detailed picture 
can be obtained only by careful study of the record. 

Commissioner’s Comments. 

Respondent’s basic contention is, that under the arrange¬ 
ment made with the Moore Dry Dock Company Respondent 
acted “as (the) warehouse and collector of the tools,** for 
Moore, “as the agency to select the tools upon approval by 
(Moore),** “as the salesman for Moore Dry Dock,** “the 
stores, department of Moore**; that the tools were ordered 
at Moore’s direction; that it was Moore’s order, and Moore 
was obligated to pay if Respondent wanted to hold them. 

The arrangement was made, without the guidance of an 
attorney, between Mr. Lipkin and Mr. Conley. Apparently 
it was discussed with Mr. Wille, possibly with Mr. DeMarse. 
It is difficult to assume that the parties specifically contem¬ 
plated such a relationship, equally difficult to find that their 
subsequent action under the arrangement indicates it. Mr. 
Wille stated: “We turned to Simon Hardware who knew 
the sources of supply, could get us the tools and sell Moore 
Dry Dock employees without obligating Moore Dry Dock 
Company or making us cash collectors for small sales”;— 
“just a matter of opinion whether we bought them our¬ 
selves, stocked them ourselves, approved the purchase, and 
let some one else stock them”. 

Whether such a relationship was in fact established 
(whether specifically contemplated by the parties at the 
time or not) must be determined from the facts, particu¬ 
larly as indicated by what was done under the arrange¬ 
ment. Had Moore established and operated its own tool 
department, its careful operation would involve: (1) A de¬ 
termination of the amounts and kinds of tools to be ordered 
for their “stock,” based on the known needs of Moore em¬ 
ployees for Moore’s operations. (2) Distribution to Moore 
employees on the basis of the known needs of the employees 
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to whom distributed , for use in their work at Moore’s; both 
the ordering and the distribution would be controlled by 
Moore. (3) The tools would be paid for by Moore, and 
there would be some method of accounting for sales. Any 
agreement whereby Respondent was to become the “ stores 
department” or “salesman” for Moore would seem to re¬ 
quire provisions insuring effective control and protection 
to Moore on these matters. Do the facts in this case indi¬ 
cate such an agreement? 

(1) As to the method of ordering: Respondent contends 
that the tools were ordered on Moore’s direction, and that 
Moore approved lists for “specific quantities” of tools be¬ 
fore they were ordered from suppliers, and that this made 
the orders Moore’s orders, and the tools Moore’s stock. The 
lists, specifying the kinds and amounts of tools, originated 
with Respondent. This is explained on the ground that 
Respondent knew the tool business better than Moore. The 
complete lack of any written approval, or provision there¬ 
for, bears heavily against the inference that Moore felt any 
responsibility in the matter, or was supervising the opera¬ 
tion of its own “warehouse.” The evidence is such that 
it is difficult for me to conclude that any approval was in 
fact given, or that the lists were sent to Moore for any 
purpose other than information and to give a semblance 
of compliance with the regulations by attaching them to 
the purchase order. Neither Mr. Wille nor Mr. DeMarse 
Jwieiu whether the lists were sent before the orders were 
placed. Mr. DeMarse’s memory is such, his position shifted 
so often, I can place little reliance upon his statements. 
When “Exhibit 15” was introduced, establishing that or¬ 
ders had been placed before the lists were sent to Moore’s, 
it then was asserted that lists were discussed and approved 
by telephone before they were even typed up. Previously 
repeated reference had been made to lists “for specific 
amounts on specific order blanks” of the type of “Exhibit 
10”, which were “mailed” to Moore’s to the attention of 
Mr. Conley, for approval of which Respondent “waited” 
before placing the orders. Mr. Conley, to whose attention 
the lists were addressed, from whom, Lipkin states, the 
telephone approvals were received, did not “remember giv- 
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ing any approval or disapproval. I know there was never 
any disapproval. I know of various conversations with 
Mr. Lipkin, but so far as stating that lists were all right 
or not all right, I don’t ever recall any conversation like 
that”. • • • “We kept the lists more for a record than 
anything else.” Conley’s testimony accords with that of 
the investigators, as to statements made to them at the 
time of the investigation. 

The procedure was “loose,” to say the least. If any ap¬ 
proval was given by Moore, it was of such a casual and 
cursory nature that it did not constitute an effective, or 
any check upon, or any real control of, Respondent’s pur¬ 
chases, was certainly not indicative of any feeling of re¬ 
sponsibility for the orders on Moore’s part, and was not 
what would reasonably be expected of such a company in 
ordering for its own warehouse or stores department. 

No accounting, so far as appears, was ever made by 
Respondent to Moore, or expected by Moore, as to tools 
received, on hand, or sold. (See Tr. 141) 

(2) As to the method of distributing the tools to Moore 
employees: Employees were required to identify themselves 
by their badge and number, and were required to sign an 
A-10, P-100 certification as a receipt. While this might 
identify the purchases as a Moore employee, it did not 
necessarily indicate that the tools were needed, or were 
to be used, in the Moore employment. No order from 
Moore authorizing the purchase, or indicating the kind or 
amount of tools needed by the employee, in the Moore em¬ 
ployment, was required. Employees were told by their 
foremen that Respondent had tools for Moore employees. 
The purchase might be for the personal use of the buyer, 
or for a friend in another plant. I point this our, not as 
what the record shows occurred , but to indicate the complete 
lack of effective control by Moore, and the dangerous poten¬ 
tialities of the arrangement for use of the AA-2 rating, 
which, as operated, could seriously impair the priorities 
system. 

(3) The tools obtained on the high (AA-2) rating, though 
sold only to Moore employees, were sold by Respondent 
at retail, in the regular course of their business, at their 
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regular prices, (Tr. p. 203) differing from sales made by 
them to others only in that they were made from the “spe¬ 
cial stock’’ obtained on Order 123321. There is nothing to 
indicate that Moore ever paid for the tools, although Mr. 
DeMarse states, “We were responsible for it (to) the B. 
Simon, it was our order”. (Tr. p. 96) No accounting as 
to sales was made to Moore, and none was contemplated, 
so far as shown. Sales to Moore employees were rung up 
on Respondent’s tool department cash register with other 
sales. (Tr. p. 112) 

The correspondence regarding the Lufkin Rule Company 
Order (Exhibit 11) does not disclose the relationship con¬ 
tended for by Respondent, and apparently the Lufkin Rule 
Company got no such impression from it. This order (Ex¬ 
hibit 12), was among the earliest placed on the AA-2 rating 
under Order 123321, bears date of September 10, 1942, the 
date the purchase order was issued. One of the principal 
reasons stated for entering into the arrangement, was 
Moore’s lack of warehouse space and facilities for handling 
tools, and it is Respondent’s contention that this arrange¬ 
ment constituted Respondent Moore’s “stores depart¬ 
ment.” There is nothing to indicate that between Sep¬ 
tember 10th and October 30th (the date of Mr. Lipkin’s 
letter (4) in Exhibit 11) Moore had contemplated “setting 
up a stores department” other than that which Respondent 
contends resulted from their arrangement with Moore for 
the “blanket priority.” Mr. Lipkin’s explanation (p. 108) 
“that by ‘stores’ there (Exhibit 11 (4)) we meant we would 
be the stores department for the Moore Dry Dock Com¬ 
pany. We were going to warehouse those for the Moore 
Dry Dock,” is not suggested in the letter of October 30th 
to Lufkin, particularly when read in conjunction with Luf¬ 
kin’s letter of October 22nd (3). If Mr. Lipkin’s explana¬ 
tion is correct, that he was referring to the arrangement 
with Moore, whereby Respondent was to become Moore’s 
“warehouse,” then his letter of October 30th indicates that 
sometime between September 10th and October 30th Moore 
had decided to abandon the arrangement with Respondent, 
and wished to cancel all orders under it 


149 


Miss Boyer’s explanation (p. 110) conforms to Respond¬ 
ent’s analysis, but not to the Lufkin correspondence. 

I cannot find, on any reasonable construction of the facts, 
that this arrangement made Respondent the “warehouse”, 
“tool department”, “agency” or “salesman” of the Moore 
Dry Dock Company, or that the orders were Moore’s orders. 
The obvious purpose and effect of the arrangement, what¬ 
ever the motive back of it, was to substitute the high rating 
(AA-2), on which tools could be obtained, for the low (A-10) 
rating provided by Order P-100 for dealers to replace their 
stocks, on which it was difficult to obtain tools. While tools 
in the “special stock” were sold only to Moore employees, 
the effect was to release the total “general” stock for 
sales to others. The total stock available to Respondent 
for sale to all employees, i. e., the “reservoir of tools” upon 
which Respondent could draw, was definitely increased, 
whether sales were segregated, or the “reservoir” was di¬ 
vided into two compartments, or not. The tools were all 
“drawn” through the same “outlet”, Respondent’s tool 
department, sold in the same way, at their retail prices, 
and rung up on the same cash register. The arrangement 
obviously increased Respondent’s “over-all” inventory. 

The charging letter specifies that “From September 10, 
1942, to September 25, 1942”, the AA-2 rating was ex¬ 
tended on purchase orders for approximately 26,772 hand 
tools and precision instruments, and this was not contro¬ 
verted. The evidence clearly shows that additional orders, 
with this rating were placed over a considerable period 
after September 25, 1942. (Transcript p. 90, 143). What 
proportion of the tools ordered was received is not shown. 
Respondent submitted figures (Transcript p. 222) showing 
quarter by quarter for 1942, the ratio of sales to inventory. 
The inventory figures include both the “general” stock and 
the “special” stock for Moore employees (Exhibit 27); the 
sales figures cover all sales in the tool department, including 
those to Moore employees from the “special” stock (after 
it arrived—4th quarter). These figures indicate that, quar¬ 
ter by quarter, sales were outstripping increases in inven¬ 
tory, i. e., that Respondent was not able to secure tools as 
fast as they were being sold, but they do not, as I under- 
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stand them indicate that there were not substantial replace¬ 
ments of inventory during that period. 

This arrangement between Respondent and Moore obvi¬ 
ously made more tools“available” to Moore Dry Dock 
Company employees; it also increased Respondents total 
business, and gave Respondent a competitive advantage 
over any dealer not similarly equipped with a high rating, 
thus impeding the impartial administration and operation 
of the priorities system. The problem of the supply and 
equitable distribution of the type of tools involved in this 
case has been a critical one. Arrangements of this sort 
tend to break down the controls to secure which the priori¬ 
ties system was established. 

I find a violation of Priorities Regulation No. 3, as 
charged. The circumstances are such that it must be held 
wilful, and it is so found. 


Charge 1 

; (Transcript 117-120; 126-135; 214-273) 

Near the close of the hearing counsel for the War Pro¬ 
duction Board requested permission to amend this charge 
‘ * to conform to the proof” as developed at the hearing. The 
Commissioner requested that the proposed amendment be 
submitted in writing. This was done. The proposed 
amendment changed the beginning date of the period cov¬ 
ered by the charge from March 31, 1942, to June 10, 1942, 
and specified a violation of Paragrpoh (b) (2) of Priorities 
Regulation No. 3, not included in the original charging let¬ 
ter. Inasmuch as all the testimony at the trial, all figures 
given, and exhibits offered, covered a period beginning 
March 31,1942, so that it would have been impossible to ap¬ 
ply them to the period covered by the proposed amendment, 
the Commissioner rejected the amendment, and has based 
his report on the original charge. 

When Respondent sold tools to workmen from the vari¬ 
ous shipyards and industrial plants, the workmen signed 
A-10, P-100 certifications for the tools sold. (Exhibit 13). 
The retail dollar amount of sales so made was entered (from 
the certificates) in a ledger, known as the “A-10, P-100” 
ledger, under the name of the supplier, apparently the sup- 
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plier from whom the tools sold had been secured. Entries 
in this A-10, P-100 ledger were of retail dollar amounts, 
not of items of material sold. (Tr. p. 127-134). Respond¬ 
ent extended A-10 ratings to its suppliers to replace in its 
“general” inventory (as distinguished from the “special” 
Moore stock) tools sold to workmen. 

There is considerable testimony in the record on the ques¬ 
tion of whether the A-10, P-100 certificates, (by dollar 
value), obtained from Moore employees (who obtained tools 
after the “special stock” was established from the “special 
stock” which was secured on the AA-2 rating under order 
123321 were entered in the A-10, P-100 ledger and used as 
a basis for A-10, P-100 extensions to obtain tools for Re¬ 
spondent’s “general” inventory. It appears that for the 
period from September 10,1942 (the date of orders 123321) 
through October 15, 1942, A-10 certifications (dollar 
amounts) from Moore employees were entered in the A-10, 
P-100 ledger, (Tr. p. 133; 256-266), and a “spot check” of 
the date, November 25,1942, indicated that certificates from 
Moore employees, representing sales to them on that date, 
were entered in the A-10, P-100 ledger. (Tr. 131-133). 

Certifications from Moore employees were apparently 
segregated from the others, and Respondent states that the 
intention was not to enter them in the ledger, but that due 
to frequent changes in help, inefficient help, lack of help, 
etc., they were inadvertently entered after September 10th. 

After the first orders were placed on the AA-2 order 
123321 (September 10,1942), a period of from 30 to 60 days 
elapsed before the tools so ordered arrived, during which 
time Respondent sold tools to Moore employees, from their 
“general” inventory, taking A-10, P-100 certifications from 
them. Such certifications could properly be entered in the 
A-10 ledger and used in ordering from Respondent’s sup¬ 
pliers for replacement of inventory. Inasmuch as the period 
covered by the charge ends with October 15, 1942, I feel 
that it may be assumed that, for the period covered by the 
charge, the entries in the A-10 ledger were proper. 

The amount of $331,900.24 specified in the charging letter 
was derived by taking figures contained in a letter from 
Respondent, (Exhibit 19) plus figures contained in letters to 
the War Production Board from Respondent’s suppliers, 
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and deducting the total amount shown in Respondent’s A-10, 
P-100 ledger. (Exhibits 20, 21; Tr. p* 260-265). At the 
hearing Respondent presented figures at variance with those 
in the charging letter, and Counsel for the Board stipulated 
that Respondent’s figures and calculation would be ac¬ 
cepted as the basis for determining whether there had been 
over-extensions. Respondent’s figures are set out in the 
tabulations appended at the end of this report and made a 
part thereof. I will endeavor to set forth, hereinafter, Re¬ 
spondent’s contentions regarding this tabulation. “Schedule 
A” of the tabulation shows the total dollar amount of A-10, 
P-100 certifications (or higher ratings), claimed by Re¬ 
spondent to have been received by them during the period 
cohered by the charge, on which, Respondent claims, exten¬ 
sions could properly be made to their suppliers to obtain 
tools to replace their inventory. “Schedule B” sets forth 
certain deductions (dollar amounts) which Respondent 
claims should be made from the orders mailed to suppliers 
in determining the total actual extensions. 

Comments: “Schedule A” 

To the amount, (1) entered in the A-10, P-100 ledger, de¬ 
rived from cash sales to employees of ship yards, Respond¬ 
ent adds: (2) the amount of sales to schools on A-10 ratings, 
not entered in the ledger; (3) the amount sold to other in¬ 
dustrial firms, and on charge accounts, not entered in the 
ledger; (4) the amount of “special orders”, i.e. tools or¬ 
dered from the factory on special orders, because not in 
Respondent’s inventory; (5) the amount sold on orders 
bearing higher ratings than A-10, which Respondent under¬ 
stood could be extended on the lower rating; (6) the dif¬ 
ference between the total sales shown on the tool department 
cash register for the period involved, and the amount en¬ 
tered in the A-10, P-100 ledger, for which, it is stated, A-10, 
P-100 certifications were received, which were, however, 
mutilated, lost, or illegible. (Tr. p. 231, 241). The figures 
in round numbers are estimates, stated by Respondent to be 
conservative. 

Some of the items on “Schedule A” are possibly open to 
question, e.g., items (5) and (6). If sales to Moore em- 
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ployees from the “Moore stock” were not entered in the 
A-10 ledger, they would show up in item (6), since all sales 
were rung up on the cash register. (Tr. p. 112). As stated 
above, however, I am assuming, for the period involved, that 
none of the “special stock” had arrived. It is doubtful 
whether, under Order P-100, the higher ratings could be 
“basketed” as A-lO’s, but it is not sufficiently material to 
justify extensive consideration. For the purposes of this 
report, therefore, “Schedule A” is assumed to be correct. 

(There was considerable time spent on the question of 
whether the A-10, P-100 certifications taken on special or¬ 
ders, were faulty, lacked signatures, etc. (See Exhibit 18; 
Tr. p. 243-247). As it does not materially affect the de¬ 
termination of the case, I have not gone into this matter, 
but have accepted “Schedule A” as presented.) 

Comments: “Schedule B” 

The items on “Schedule B” require more comment. Re¬ 
spondent’s contention is in effect, that there is no extension 
of a preference rating unless, and until, an order is accepted 
and a delivery date assigned by the supplier to whom the 
order is mailed, (Tr. 234, 240); that there is no extension 
of the rating if an order is cancelled, or to the extent that it 
is cancelled, and that when sufficient time has elapsed, after 
the mailing of the order, for it to be acknowledged, accepted 
or rejected, but no notice has been received from the sup¬ 
plier, it may be regarded as ‘ ‘not placed’’, or cancelled. (Tr. 
p. 234, 252-255). 

It is true that if an order bearing a preference rating is 
sent to a supplier, and the supplier notifies the purchaser 
that he cannot accept it, or, after acceptance, that it is can¬ 
celled, the purchaser may, thereafter , extend the rating to 
the same extent to another supplier. Respondent’s conten¬ 
tion, however, goes beyond this, and boils down to the claim 
that, regardless of the amount of rated orders mailed to 
suppliers , there is an “extension” of the rating only to the 
extent that such orders:—are accepted, have delivery dates 
assigned, are not cancelled. This “sugars off” to the con¬ 
tention that only to the extent that goods ordered are 
actually received, (or shipped) is there any extension of 
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the rating, since up to that point the order may be cancelled. 
Prior to that time, it is argued, there is merely an “at¬ 
tempted extension”. 

Respondent’s testimony indicated that, during the period 
covered by the charge, they had received from suppliers an 
A-10, P-100 orders, less goods (dollar amounts) than the 
total A-lO’s on hand (“Schedule A”) permitted them to 
receive, the inference being that they were, therefore, under¬ 
extended rather than over-extended. (Tr. p. 226-227; 237, 
240). Respondent submitted figures to show, quarter by 
quarter, that sales were outstripping increases in inventory. 
(Tr. p. 222; see page 17 of this report). 

I know of no basis for Respondent’s contention, as to what 
constitutes an extension of a rating, in any of the regula¬ 
tions or procedures of the priorities system, and it is dif¬ 
ficult for me to feel that Mr. Lipkin and Miss Boyer, who 
handled priorities matters for Respondent, and who were 
generally familiar with the priorities system, the basic pri¬ 
orities regulations, and specifically with order P-100, made 
such an analysis. These contentions, if applied in practice, 
would inevitably result in duplications so extensive as to 
completely break down and nullify the contemplated con¬ 
trols. The argument is predicated upon an assumption of 
“over-ordering” based upon the purchaser’s estimate of 
potential rejections and cancellations. It would be impos¬ 
sible to determine on a given date the total extensions as of 
that date, since many of the outstanding orders previously 
mailed would merely be “attempted” extensions. Neither 
Respondent nor anyone else, could tell whether they were 
over-extended or not. 

Respondent argued (off the record) that the words “to 
obtain” in paragraph (f) (2) (ii) of Preference Order P-100 
indicated that a rating was not extended except to the extent 
that goods ordered were obtained by Respondent, i.e., re¬ 
ceived. The words, I feel, mean, “in order to obtain”, or 
“for the purpose of obtaining”, “with the object of obtain¬ 
ing”, and are not intended to define “extension” of a rating. 
A rating is extended when it is used by any person to whom 
it has been applied or extended. Respondent extended the 
rating by using it in ordering goods from suppliers. 

Paragraph (f) (2) (ii) of Preference Order P-100, by 
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clear implication, requires the rating to be extended to re¬ 
place in inventory the same amount of materials as had pre¬ 
viously been sold on orders rated thereunder, or to obtain 
materials to fill rated orders for goods not in inventory. 
(Strictly construed in connection with Priorities Regula¬ 
tions, it might be held to mean ‘‘kind and amount”.) Re¬ 
spondent ’s records as to the A-10, P-100 sales were not kept 
in such a way as to enable them to comply with this require¬ 
ment. They extended the ratings “by dollar amounts” 
rather than by amount of material sold on A-10, P-100 or¬ 
ders, except in the case of “special orders”, and it also ap¬ 
pears that they extended by “items” on orders bearing 
higher ratings. (Tr. p. 211). 

The “dollar amounts” in the A-10 ledger were “retail 
dollar amounts”. Orders to suppliers were filled at whole¬ 
sale prices, or at the “retail price subject to a discount”, 
(p. 266), which is the same thing, the price, as discounted, 
being the wholesale price. With wholesale and retail prices 
relatively stable (or if the ratio of the retail to the whole¬ 
sale price remained approximately the same), this method 
or ordering would tend to “pyramiding”, checked only by 
the extent of available supplies, inasmuch as, by purchasing 
(at wholesale) up to the full dollar amount of the retail 
sales, they would receive a larger amount of material than 
they had sold, assuming the orders were filled, since the re¬ 
tail dollars would buy more at wholesale. If they over¬ 
extend,, this pyramiding is increased. 

The total extensions in dollar amounts, of A-10 ratings 
under P-100, actually made by Respondent were as follows: 


Total extensions ...$474,174.00 

Total Authorized Extensions (“Schedule 
A”).$256,882.56 


Apparent over-extensions .$217,291.44 


From this should be deducted the amount of any orders 
as to which notice of cancellation or rejection was received 
before further extensions of the same rating were made. 
The evidence, however, does not disclose the facts suffi¬ 
ciently to make an accurate specific deduction possible. I 
feel that item (2) of “Schedule B” (cancelled, Brown & 
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Sharpe) really belongs under item 3 (“No Notice”)* since 
the amount of $48,000 was arrived at, by deducting from the 
total amount of orders mailed to Brown & Sharpe during the 
period, the amount of goods received from Brown & Sharpe 
during the period, then taking 40% of the remainder as the 
estimated amount of the balance of mailed orders that would 
be cancelled (Tr. 237-239). 

I will assume that item (1) (Orders Cancelled) repre¬ 
sents order as to all of which notice of cancellation or re¬ 
jection was received before the ratings thereon were ex¬ 
tended to another supplier, and deduct that amount from 
the “apparent over-extensions”. The tabulation would 
then show:— 

Apparent over-extensions (see above).$217,291.44 

Less cancellations (Schedule B, item (1) .. .$ 73,059.38 


Actual over-extensions .$144,232.06 

'Miss Boyer states (p. 250) that they were advised by 
Eastern factories “that the dollar value was the way to ex¬ 
tend these A-lOs”. Whenever “dollar values” are pro¬ 
vided for in an order, they are referable to a fixed “measur¬ 
ing rod”, as e.g., in paragraph (g) of Order P-100, which 
applies to Producers, “110% of the maximum dollar volume 
of material to be used as Operating Supplies * * * in 

inventory and stores during the corresponding quarter of 
1940 ”. 

While it does not specifically appear what quantity of 
materials was ordered in relation to quantity of materials 
sold, it is obvious that A-10, P-100 ratings were extended 
for greater quantities than were sold on A-10, P-100 ratings, 
though the extent of the over-extension by quantity of ma¬ 
terial cannot be exactly specified, due to the way the records 
\tere kept. The charge specified violations of paragraph 
(f) (2) (ii) of Preference Order P-100, as amended Feb¬ 
ruary 10, 1942, and of section 944.11 of Priorities Regula¬ 
tion No. 1. I think it is debatable whether the specified 
paragraph of Priorities Regulation No. 1 (as it read during 
the period covered by the charge) applies. I find, however, 
that there was a violation of paragraph (f) (2) (ii) of 
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Preference Order P-100, both in the method of extending 
the rating and in the amounts for which extended. 

(Although not charged, there would also appear to be 
violations of Priorities Regulation No. 3, paragraph (b) 
for the period June 10,1942 to October 15,1942.) 

Both Mr. Lipkin and Miss Boyer were familiar with Pref¬ 
erence Order P-100, and the basic Priorities Regulations, 
and should, I feel, have known that the method of extend¬ 
ing ratings employed in this case, and the amount of the 
orders was not in accord with the intent, purpose, and 
letter of the regulations. 

I find the violations wilful. 

Charges 3 and 3a. 

(Tr. p. 6-76) 

On the afternoon of July 29,1942, Mr. Charles L. Lewis, 
a representative of the Pheoll Manufacturing Company of 
Chicago, called at Respondent’s store in Oakland and talked 
to Mr. Sidney Lipkin, Respondent’s Purchasing and Sales 
Manager. Mr. Lipkin had returned from a two weeks’ 
vacation only two days before, on the 27th, and states he 
was very busy with the work which had accumulated dur¬ 
ing his absence, with many telephone calls coming in, and 
many to make, due to matters which had arisen during 
his absence. Mr. Lipkin’s assistant, Miss Roberta Boyer, 
who assisted him particularly with priority matters, was 
not there at the time, it being her afternoon off. 

Mr. Lipkin states that Mr. Lewis “approached me on 
the matter of buying brass machine screws. He said that 
he had a method that I could obtain some brass machine 
screws for our stock, and I explained to him very thor¬ 
oughly that I knew brass machine screws could not be 
obtained without priority. I did not have any priority to 
cover any purchase of the screws. He said that their vice- 
president, who was in close touch with the War Production 
Board,—sent out, he authorized the company to send out 
a letter, a bulletin of some description saying that the pro¬ 
cedure we used on this was legal.” The bulletin mentioned 
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was identified as Bulletin No. 8 of the Pheoll Company, 
copy of which appears as “Exhibit 2” in the record of 
this proceeding. 

Asked if he had read Bulletin No. 8, Mr. Lipkin replied: 

“I’ll say I didn’t read Bulletin No. 8 in its entirety.” 

Q: “Just glanced at it?” 

A: “Yes, I was doing some other work at the time.” 

Q: “Did he say at that time that because of this Bulletin 
No. 8, that they had set up a new procedure in which you 
did not have to have priority on hand to get these screws?” 

A: “That’s what he told me.” 

As a result of this conversation, Mr. Lipkin states, Lewis 
wrote up the orders involved, “in a little note book,” and 
dictated them, including the certifications thereon, to the 
stenographer in Respondent’s office. These orders (Ex¬ 
hibit 5) bear certifications in general conformity with the 
“sample” certification in Bulletin No. 8, (except that on 
some of them the space for the contract numbers was 
omitted) which contained the words “for which we have 
preference ratings to cover”. Mr. Lipkin states, that when 
these orders were presented to him for signature he did 
not read them, “I just signed them very hurriedly”; that 
he relied upon Mr. Lewis dictating them properly; that he 
had told Mr. Lewis they did not have preference ratings 
to cover these orders; that Lewis told him it wasn’t neces¬ 
sary under this procedure that had come out from the home 
office. 

Continuing, Mr. Lipkin states that the next day, July 
30th, Roberta Boyer returned and, in checking over the 
orders, discovered the certifications on the orders involved. 
They called Mr. Lewis, who came over the same day, and 
they called his attention to the certifications, again pointed 
out that Respondent did not have ratings to cover the 
orders. “He admited I did tell him that I brought that up, 
and I knew we could not get brass screws unless we had a 
priority to cover, and he admitted that I did bring that to 
his attention. He said, “Well let the factory worry about 
that.” And we asked him to change at that time, on the 
30th; we said we wanted this changed immediately to read 
that “we will have priority to cover.” 
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Mr. Lipkin states that Lewis said he would write a letter 
to the factory immediately and have it changed; that he 
relied on what Lewis had told him; that he did not see 
the letter Lewis Wrote. (Exhibit 3). Respondent did not 
write the Pheoll Company. 

Roberta Boyer corroborated Mr. Lipkin’s statements as 
to what occurred on the occasion of Mr. Lewis’ visit on the 
30th. She states that Lewis said he would write his fac¬ 
tory immediately and correct the certifications; that she 
relied upon him to make the corrections; that she did not 
see Bulletin No. 8 at that time. 

Mr. Charles L. Lewis, the Pheoll Company’s representa¬ 
tive, was called as witness. Respondent’s Counsel ques¬ 
tioned Lewis at length as to whether he had told Respondent 
they could get brass screws without priority ratings, 
whether he construed Bulletin No. 8 to mean that an order 
could be given for brass screws without the necessity of 
having any priority rating. Lewis stated: “I said undoubt¬ 
edly, as I recall it, I believed the mill would accept orders 
on the certification as given in Bulletin No. 8;” “that the 
mill would accept certifications in accordance with this 
bulletin.” (See Tr. pages 35-40). 

I»ewis was vague, not a good witness. Under question¬ 
ing he said he was at Respondent’s on the 30th, couldn’t 
remember whether he dictated the orders or not; could not 
recall many of the details of the conversation; stated that, 
while he did not know, he did not believe, from the nature 
of the order, that Respondent had orders on hand for such 
amounts or kinds; that he knew practically nothing about 
priority regulations, “leave it to the customers to keep us 
posted and pay little or no attention to the rules and regu¬ 
lations”; further stated that “Exhibit 3” was the letter of 
transmittal accompanying the orders; and finally, under re¬ 
peated questioning, said that he meant this letter to indi¬ 
cate to the mill that Respondent would have rated orders 
before the goods were sold. No other letter of explanation 
or correction was sent. The certificates themselves were 
not changed. 

On Respondent’s office copies of the orders (Exhibit 5) 
Mr. Lipkin wrote the word “stock.” He states that this 

life 
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indicated to him that the screws were to be placed in a 
“special stock” for anticipated orders from the Moore Dry 
Dock Company, were to be placed in a separate room, segre¬ 
gated from other stock, and used only to fill Moore Dry 
Dock Company orders. (See Tr. P. 9, lines 1-2; 11/19-25; 
pages 28-33, 65, 66, 72). Screws obtained on these orders 
(so far as sold), were sold to Moore Dry Dock Company 
on orders bearing ratings of AA-2 or better, placed after 
receipt of the screws by Respondent. A few remain unsold. 
Out of the confusion surrounding this transaction some 
things are clear. Orders for $5,313.18 worth of screws, 
bearing certifications signed by Mr. Lipkin, conforming 
generally to the suggested certification in Bulletin No. 8, 
and containing the words “for which we have preference 
ratings to cover,” were sent to the Pheoll Company. Re¬ 
spondent did not have preference ratings to cover. Re¬ 
spondent received “in the neighborhood of $5,000” worth 
of the screws so ordered, which were (most of them) sold 
to Moore Dry Dock Company on high rated orders placed 
after receipt of the screw’s. The letter of transmittal, or 
explanation, (Exhibit 3), did not make it clear that Re¬ 
spondent at the time had no rated orders “to cover”. It 
in effect merely recited the first part of the certificate. The 
Pheoll Company wrould have to read a great deal between 
the lines to infer that Respondent did not “have preference 
ratings to cover.” The letter (Exhibit 3), in conjunction 
with the certificates, does no more than inform Pheoll that 
the material is to be sold to the ship yards, thus substan¬ 
tiating the statement in the certificate that they wrould be 
sold on high rated orders, A-l-a or higher. 

Respondent’s explanation is, in effect, that they were 
misled by Lewis, on whom they relied entirely. The ques¬ 
tion is whether their reliance was justifiable and reason¬ 
able? I do not feel that it was. Mr. Lipkin and Miss 
Boyer w’ere both familiar with the Priorities Regulations. 
The statements accredited to Mr. Lewis, a salesman, that 
his Company had a “new procedure” whereby brass screws 
could be obtained for their stock without rated orders on 
hand, is so directly and startlingly at variance with the 
regulations that it not only should have aroused their sus- 
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picions, but should have led them to investigate before 
placing any orders under this “new procedure.’’ Had Mr. 
i Lipkin taken three minutes to read Bulletin No. 8 he could 
not have failed to see that it did not even purport to au- 
i thorize any such procedure as he says Lewis outlined to 
I him. Even if the rush of work following his return from 
vacation could be held to excuse his failure to “check up-’ 
on July 29th, when Lewis first called, the failure to do so 
on July 30th when attention was again definitely directed 
to the whole matter, and when, apparently, considerable 
time was spent with Lewis, cannot be excused. Neither 
Miss Boyer nor Mr. Lipkin read the Bulletin at that time, 
i called the War Production Board, looked at the regula- 

i tions, or wrote the Pheoll Company regarding the matter, 

i Had the certification in fact been changed to read—“for 
which we will have preference ratings to cover,” as they 
suggested, it would not have conformed to any certifica- 
i tion authorized by any regulation, as both Mr. Lipkin and 
Miss Boyer should have known from their familiarity with 
the priorities system. They could not, properly, make 
either certification. They could not properly make the 
I certification required by the regulations, because it did not 
conform to the facts. They could not properly make the 
certification Mr. Lipkin says he thought he was signing, 
because such a certification would not conform to the regu- 
i lations, and might very readily mislead the supplier, who 
could easily (and excusably) fail to note the one inserted 
word. 

Construing the facts most favorably to Respondent, the 
most that can be said is that Respondent did not deliber - 
! ately and intentionally misrepresent the facts. 

The transaction, however, as it occurred, involved a direct 
violation of Priorities Regulation No. 1, and Priorities 
Regulation No. 3, (as charged in Paragraph 3a of the 
charging letter as amended), which would not have occurred 
if Respondent had used the degree of care reasonably to be 
expected from persons in Respondent’s position. The vio¬ 
lation was due to Respondent’s negligence and must, there- 
i fore, be held to be wilful. It is so found. 
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Charge 4. 

(Tr. p. 279-292.) 

Respondent states that, although they knew nothing of 
Order M-36, they nevertheless had in their files orders bear¬ 
ing ratings of A-l-j or better covering all but about $100 
of the amount of the sales specified in the charge. Photo¬ 
static copies of the orders, with ratings of A-l-j or better 
were introduced. (Exhibit 23.) These orders, though in 
th£ files at the time of the investigation, were not found 
by the investigators. 

I find that any violation in the rope transactions was 
neither wilful nor significant. 

Recommendations. 

I recommend that Charges 3 and 4 be closed; that be¬ 
cause of the violations found as to Charges 1, 2, and 3a, 
Respondent, B. Simon Hardware Company, be prohibited 
from selling, delivering, ordering, receiving or otherwise 
dealing in: wood-working and/or metal-working hand serv¬ 
ice tools; precision tools; mechanics tool boxes and tool 
cases; cutting tools for metal; electric tools; brass: nuts, 
screws, and washers, for a period of eighteen months. 

Dated April 8, 1943. 

W. B. OWENS, 
Compliance Commissioner. 

Charge 1. 

Schedule A. 

Respondent’s Analysis of A-10, P-100 Extensions. 

April 1, 1942 to October 15, 1942. 
li Total “A-lO’s” entered on A-10, P-100 


ledger . $189,397.10 

2. Received from Schools (not entered on 

ledger) . 3,151.90 

3. Received from Industrial Firms & Charge 

Accounts (not in ledger). 15,000.00 
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4. Special Orders (not entered in ledger)_ 10,572.48 

5. Sold on higher ratings. 5,000.00 


Total 


$223,121.48 


Cash Register Receipts (April 1, 

1942, to October 15, 1942. $223,158.18 

Entered on ledger. 189,397.10 


6. Difference 


33,761.08 33,761.08 


Total A-lO’s claimed 


$256,882.56 


Total (Dollar Amount) of orders, with A-10, 


P-100 ratings, mailed to suppliers. $474,174.00 

Total A-lO’s (from “Schedule A”). 256,882.56 


Excess of orders mailed over Total A-lO’s.... $217,291.44 


Schedule B. 


Deductions Claimed from Orders Mailed. 
1. Orders cancelled (other than Brown & 


Sharp) . $73,059.38 

2. Orders cancelled—Brown & Sharp. 48,000.00 

3. Orders on which no notice of acceptance or 

cancellation was received. 25,183.20 

4. Orders on which no delivery date received. 95,390.68 


Total deduction claimed. $241,633.26 

Orders with A-10, P-100 ratings mailed. $474,174.00 

Deductions claimed (from “Schedule B”)... 241,633.26 


Total Actual Extensions. 232,540.74 

Total authorized extensions (“Schedule A”). $266,882.56 
Total actual extensions (“Schedule B”). 232,540.74 


Under-extended. 24,341.82 
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Defendant's Exhibit 2. 

War Production Board. 

(Corrected Copy.) 

Part 958—Repairs, Maintenance, and Operating Supplies. 

[Preference Rating Order P-100 as of September 30,1942 1 .] 

• 

For the purpose of facilitating the acquisition of material 
for (1) the maintenance and repair of the property and 
equipment of producers as hereinafter defined, and (2) the 
continued operation of the property and equipment of such 
producers, a preference rating is hereby assigned to de¬ 
liveries of such material upon the terms hereinafter set 
forth. Such terms shall control until such time as the Di¬ 
rector General for Operations (hereinafter referred to as 
the “Director” certifies specific quantities of such material 
to which the preference rating herein assigned may be ap¬ 
plied, or until he may specifically limit production by any 
type of producer or withdraw any type of material from 
use by such producer, or until he may issue an order specifi¬ 
cally relating to the maintenance, repair and operation of 
the property and equipment of any type of producer. 

§ 958.2 General Preference Order P-100 —(a) definitions. 
(1) “Producer”means: 

(i) Any governmental unit of the United States of 
America, 

(ii) Any individual, partnership, association, corpora¬ 
tion, or other form of enterprise located in the United 
States, its territories and possessions, engaged in one or 

1 The combined print includes: P-100, as amended Feb¬ 
ruary 10, 1942; Amendment No. 1 to P-100 as amended, is¬ 
sued February 28, 1942; Amendment No. 2 to P-100, as 
amended, issued March 9,1942; Amendment No. 3 to P-100 
ab amended, issued August 28, 1942; Interpretation No. 1, 
issued February 13, 1942; Interpretation No. 2, issued 
March 20,1942; Interpretation No. 3, issued April 16,1942. 
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more of the following capacities to the extent that it is so 
engaged or so acts : 

(a) Manufacturing, processing, or fabricating, 

(b) Warehousing—maintaining warehouses for storage 
or distribution of any material, 

(c) Wholesaling—acting as a distributor of products sold 
to manufacturers, wholesalers, retailers, or other persons 
not consumers, 

(d) Charitable institutions—any charitable or eleemosyn¬ 
ary institution which is recognized as such for purposes of 
the Internal Revenue Laws of the United States, 

(e) Carriers—urban, suburban, and interurban common 
or contract carriers of passengers or freight by electric rail¬ 
way, electric coach, motortruck, or bus, including terminals 
of any of the foregoing; railroads, including terminals; 
shipping—commercial carriers of freight and passengers 
by ocean, lake, river, or canal, including terminals, 

(/) Educational institutions (including vocational train¬ 
ing), 

( g) Printers and publishers, 

( h) Radio—commercial broadcasting and communication, 

( i ) Telephone and telegraph communication, including 
wire services, 

(;) Hospitals, clinics, and sanatoriums, 

( Jc ) Irrigation systems, whether publicly or privately 
owned; toll bridges and toll canals, 

( l ) Inspection—Examining or inspecting industrial in¬ 
stallations in order to discover faults or defects which 
threaten continued safe operation thereof. 

(iii) Any person located in the United States, its terri¬ 
tories and possessions, using tools or equipment to repair 
or maintain agricultural machinery, refrigerating equip¬ 
ment located in stores or restaurants, or the property of 
any producer as defined in (b) (1) (i) and (ii). 
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(iv) Any person located in the Dominion of Canada, to 
whom and in whose name a copy of this order is specifically 
issued. 

(2) “Material” means any commodity equipment, acces¬ 
sories, parts, assemblies, or products of any kind. 

(3) Subject to subparagraph (6), “maintenance” means 
the upkeep of a producer’s property and equipment in sound 
working condition. 

(4) Subject to subparagraph (6), “repair” means the 
restoration of a producer’s property and equipment to a 
sound working condition when such property or equipment 
ha& been rendered unsafe or unfit for service by wear and 
tear, damage, destruction of parts, or similar causes. 

(5) Subject to subparagraph (6), “operating supplies” 
m^ans any material which is essential to the operation of 
the producer’s business and which is consumed in the course 
of such business including, but not limited to, lubricants, 
catalysts and small perishable tools: 

(i) Any material which is physically incorporated, in 
whole or in part, into any material which the producer 
manufactures, distributes, sells, stores, or transports, ex¬ 
cepting material used by a producer to repair or maintain 
refrigerating equipment located in stores or restaurants, 
agricultural machinery or the property of another pro¬ 
ducer, or 

(ii) Any material that is to be used as fuel, or 

(iii) Any material that is to be used as packaging sup¬ 
plies, shipping supplies or containers. 

(6) The terms “maintenance,” “repairs,” and “operat¬ 
ing supplies” do not include the following: 

(i) The replacement of an item carried on the pro¬ 
ducer’s books as a fixed asset. 

(ii) Material which would not be carried on the pro¬ 
ducer’s books as maintenance, repairs, operating supplies, 
or the equivalent, in the producer’s established method 
of bookkeeping. 
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(iii) Material for the improvement of a producer’s prop¬ 
erly or equipment through the replacement of material in 
the existing installation unless such equipment is beyond 
economic repair. 

i (iv) Material for additions to, or expansions of, such 
property or equipment. 

i (7) “ Supplier ’’ means any person with whom a purchase 

order or contract has been placed for delivery of material 
to a producer or another supplier. 

i (b) Assignment of preference rating. Subject to the 
terms of this order, Preference Rating A-10 is hereby as¬ 
signed : 

(1) To deliveries, to a producer, of material required by 
I him as operating supplies or for the maintenance or repair 

of his property or equipment; 

(2) To deliveries to any supplier, who has received pur- 
i chase orders rated under this order from a producer or 
! from another supplier, of material which will be delivered 

by him or by another supplier to the producer to fill such 
; rated orders, or which will be physically incorporated into 
i material which will be so delivered; or which will be used 
I within the limitation of paragraph (e) (2) hereof, to re- 
1 place in such supplier’s inventory material delivered tq fill 
orders rated pursuant to this order or pursuant to Prefer- 
i ence Rating Order No. P-22, as heretofore amended. 

! Provided , That when any general preference (“E” or 

i “M”) order assigns a specific preference rating to deliv¬ 
eries of any particular material to be used by a particular 
industry or for a specific purpose, such preference rating 
shall control and the A-10 rating hereby assigned may not 
be applied: And provided further , That the preference rat¬ 
ing hereby assigned may not be applied to deliveries of any 
material to be used for purposes prohibited by any order 
or regulation issued by the Director. 

(c) Persons entitled to apply preference rating. The 
I preference rating hereby assigned may be applied by: 

(1) A producer; 
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(2) Any supplier provided deliveries to a producer or 
another supplier are to be made by him, which are of the 
kind specified in paragraph (b) of this order and have been 
rated pursuant to this order. 

i (d) Application of preference rating. (1) A producer 
or supplier, in order to apply the preference rating to de¬ 
liveries of material to him, must endorse the following 
statement on the original and all copies of the purchase 
order or contract for such material manually signed by a 
responsible official duly designated for such purpose by 
such producer or supplier: 

Material for maintenance, repair, or operating supplies— 
Rating A-10 under Preference Rating Order P-100 with the 
terms of which I am familiar. 


(Name of producer or supplier and Serial 
No. of producer if located in Canada.) 


(Signature of designated official.) 

Such endorsement shall constitute a representation to the 
Director that such material is required for the purpose 
stated and that the application of the rating is authorized 
by’this order. Any such purchase order or contract for 
such material shall be restricted to material the delivery 
of which is rated in accordance herewith. 

(2) The producers and each supplier placing or receiving 
any purchase order or contract rated hereunder shall each 
retain, for a period of two years, for inspection by repre¬ 
sentatives of the Director, endorsed copies of all purchase 
orders or contracts, whether accepted or rejected, segre¬ 
gated from all other purchase orders or contracts or filed 
in such manner that they can be readily segregated for 
such inspection. 

(e) Restrictions on use of rating —(1) Restrictions on 
producer and supplier. No producer or supplier may apply 
the rating hereby assigned to obtain scarce materials, the 
use of which could be eliminated without serious loss of 
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efficiency by substitution of less scarce material or by 
change of design. 

2. Restrictions on supplier, (i) No supplier may deliver 
material pursuant to a rating applied to him by a producer 
located in the Dominion of Canada, unless the endorsement 
on the purchase order placed with such supplier includes 
a serial number. 

(ii) No supplier may apply the rating to obtain ma¬ 
terial in greater quantities or on earlier dates than re¬ 
quired to enable him to make on schedule a delivery rated 
hereunder or, within the limitations of (iii) and (iv) below, 
to replace in his inventory material so delivered. He shall 
not be deemed to require such material if he can make his 
rated delivery and still retain a practicable working mini¬ 
mum inventory thereof; and if, in making such delivery, he 
reduces his inventory below such minimum, he may apply 
the rating only to the extent necessary to restore his in¬ 
ventory to such minimum. 

(iii) A supplier who supplies material which he has in 
whole or in part manufactured, processed, assembled, or 
otherwise physically changed may not apply the rating to 
restore his inventory to a practicable working minimum 
unless he applies the rating before completing the rated 
delivery which reduces his inventory below such minimum. 

(iv) A supplier who supplies material which he has not 
in whole or in part manufactured, processed, assembled, or 
otherwise physically changed may defer application of the 
rating hereunder to purchase orders or contracts for such 
material to be placed by him until he can place a purchase 
order or contract for the minimum quantity procurable on 
his customary terms: Provided, That he shall not defer the 
application of any rating for more than three months after 
he becomes entitled to apply it. 

(f) Restrictions on withdrawals and inventory. (1) Ex¬ 
cept as provided in paragraph (f) (3) and (4) of this order, 
no producer who has applied the ratings assigned hereby 
shall, at any time, accept deliveries (whether or not rated 
pursuant to this order) of any material to be used as op- 
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erating supplies or for maintenance or repair until the 
producer’s inventory and stores of material to be used for 
these purposes have been reduced to a practicable working 
minimum. Such practicable minimum shall in no event 
exceed one hundred ten percent (110%) of the maximum 
dollar volume of material to be used as operating supplies 
ahd for repairs and maintenance in inventory and stores 
during the corresponding calendar quarter of 1940. 

(2) Except as provided in paragraph (f) (3) and (4), 
no producer who has applied the ratings assigned hereby 
shall, during any calendar quarterly period, make with¬ 
drawals from stores or inventory of any material to be 
used as operating supplies or for maintenance or repair 
the aggregate dollar volume of which shall exceed one hun¬ 
dred ten percent (110%) of the aggregate dollar volume 
of the withdrawals of such material during the correspond¬ 
ing quarter of 1940, or, at the producer’s option, twenty- 
seven and one-half percent (27 1 /£%) of the aggregate dol¬ 
lar volume of the withdrawals of such material during the 
calendar year 1940. 

(3) From time to time, the Director may determine that 
certain producers or classes of producers are exempt, in 
whole or in part, from the restrictions contained in para¬ 
graphs (f) (1) and (2). 

(4) Restrictions contained in paragraphs (f) (1) and 
(2) shall not apply to any producer during any calendar 
quarterly period in which (i) the total volume of-his pur¬ 
chases of material for maintenance, repairs, and operating 
supplies does not exceed five thousand dollars ($5,000); 
and (ii) the total volume of his withdrawals of material 
for such purposes does not exceed five thousand dollars 
($5,000). 

(g) Audits and reports. (1) Each producer or supplier 
\l T ho applies the preference rating hereby assigned, and each 
person who accepts a purchase order or contract for ma¬ 
terial to which the preference rating is applied, shall sub¬ 
mit from time to time to an audit and inspection by duly 
authorized representatives of the Director, 
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(2) Each such producer or supplier shall execute and 
file with the Director such reports and questionnaires as 
said Board shall from time to time request. No such re¬ 
ports shall be filed until such time as the proper forms are 
prescribed by the Director. 

(h) Order not applicable . This* order is not applicable 
to persons whose maintenance, repair, and operating sup¬ 
ply requirements are specifically provided for by any other 
order. 

(i) False statements and penalties. Any person who. 
applies the preference rating hereby assigned in willful vio¬ 
lation of the terms and provisions of this order, or will¬ 
fully falsifies any records which he is required to keep by 
this order, or who obtains a delivery of material by means 
of a material and willful misstatement will be forbidden 
to further apply said rating. Such person may also be 
prohibited from obtaining further deliveries of material 
under allocation and be deprived of any other priorities as¬ 
sistance. The Director may also take any other action 
deemed appropriate, including the making of a recommen¬ 
dation for prosecution under section 35 (A) of the Criminal 
Code (18 U.S.C. 80). 

( 3 ) Revocation or modification. This order may be re¬ 
voked or amended by the Director at any time as to any 
producer or supplier. In the event of revocation, or upon 
expiration of this order, deliveries already rated pursuant 
to this order shall be completed in accordance with said rat¬ 
ing, but no applications of this rating to any other deliv¬ 
eries shall thereafter be made by the producer or supplier 
affected by said revocation or expiration. 

Interpretation 1 . 

Paragraph (e) (1) of Preference Rating Order P-100 
forbids application of the rating to obtain scarce material, 
the use of which could be eliminated without serious loss 
of efficiency by substitution of less scarce material or by 
change of design. Therefore, governmental units and 
other producers engaged in repairing, maintaining or op- 
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erating roads and highways may not apply the rating to 
obtain such items as metal culverts, metal road signs, metal 
rope or cable, metal guard rails, or metal reinforcing bars, 
since terra cotta, cement or wooden substitutes can be used 
for all these purposes, or their use can be entirely elimi¬ 
nated. The preference rating assigned by Preference 
Rating Order No. P-100 can in no circumstances be ap¬ 
plied to deliveries of burlap or rubber for use in highway 
maintenance, repair or operation. (Issued February 13, 
1942.) 

Interpretation 2. 

“Operating supplies,” as defined in paragraph (a) (5) 
of Preference Rating Order No. P-100, does not include 
typewriters, adding machines or other business machines, 
desks, filing cabinets or other such items of durable office 
equipment, and the preference rating assigned by Prefer¬ 
ence Rating Order No. P-100 may in no circumstances be 
applied to deliveries of such items. (Issued March 23, 
1942.) 

Interpretation 3. 

“Operating supplies”, as defined in paragraph (a) (5) 
of Preference Rating Order P-100, do not include: 

i (1) Uniforms to outfit employees of producers as de¬ 
fined in the order, or material to be used for such uniforms; 

1(2) Fire hose. (Issued April 16, 1942.) 

War Production Board. 

Erratum Sheet. 

Part 958—Repairs, Maintenance, and Operating Supplies. 
[Preference Rating Order P-100 as of September 30, 1942] 

Paragraph (a) (5) of the corrected print of the above- 
mentioned order reads: 

!(a) (5) Subject to subparagraph (6), “operating sup¬ 
plies” means any material which is essential to the opera¬ 
tion of the producer’s business and which is consumed in 
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the course of such business including, but not limited to, 
lubricants, catalysts and small perishable tools: 

This should read: 

(a) (5) Subject to subparagraph (6), “operating sup¬ 
plies ” means any material which is essential to the opera¬ 
tion of the producer’s business and which is consumed in 
the course of such business including, but not limited to, 
lubricants, catalysts and small perishable tools: Pro¬ 
vided it shall not include 


Defendants Exhibit 3 

Title 32—National Defense 

Chapter IX—War Production Board 

Subchapter B—Division of Industry Operations 
Part 944—Regulations Applicable to the 
Operation of the Priorities System 

Priorities Regulations No. 3 as amended June 26, 1942 

Establishing a Uniform Method of Application and Ex¬ 
tension of Preference Ratings. 

War Production Board Division of Industry Operations 

Washington, D. C. 

Priorities Regulation No. 3 as Amended June 26, 1942 

Establishing a uniform method of application and extension 

of preference ratings 

944.23, Priorities Regulation No. 3, is hereby amended 
to read as follows: 

944.23 Priorities Regulation No. 3— (a) Definitions .—For 
the purposes of this Regulation: (1) “Person” means any 
individual, partnership, association, business trust, corpo¬ 
ration, governmental corporation or agency, or any organ¬ 
ized group of persons, whether incorporated or not. 
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(2) “Material” means any commodity, equipment, ac¬ 
cessory, part, assembly, or product of any kind. 

(3) “Assignment” of a preference rating means the 
granting to any person, by order or certificate issued by or 
under the authority of the Director of Industry Operations, 
of the right to use such rating. 

(4) “Application” of a preference rating means the use 
of the rating by the person to whom it is initially assigned 
by or under the authority of the Director of Industry Oper¬ 
ations. 

1 (5) “Extension” of a preference rating means the use of 
the rating by any person to whom it is applied or extended 
by another person. 

(b) General Provisions. —(1) Except to the extent other¬ 
wise provided in Priorities Regulation No. 11 (944.32) with 
respect to persons required to qualify under the Production 
Requirements Plan, any person may apply a preference 
rating assigned to him by any preference rating certificate 
or preference rating order issued to him in his name or as 
One of a class, and any person may extend any rating which 
has been applied or extended to deliveries to be made by 
him, subject to the provisions of this regulation. 

(2) Preference ratings may be applied by the person to 
whom they are assigned only to the specific quantities and 
kinds of material authorized, or to the minimum required 
amounts of material when no specific quantities are au¬ 
thorized. Ratings which have been applied or extended by 
others to deliveries to be made by a person may, subject 
to the provisions of this Regulation, be extended by such 
person in order to obtain not more than the same amount 
and kind of material (except as specified in paragraph (c) 
(2) of this Regulation) which he has delivered or is re¬ 
quired to deliver pursuant to such ratings. 

! (3) No person shall duplicate, in whole or in part, pur¬ 
chase orders which he has placed wfith one or more suppliers 
for delivery of material to which he has applied or extended 
a rating, in such manner that the amount of the material 
ordered exceeds the amount to which he is authorized to 
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apply or extend the rating, even though he intends to can¬ 
cel or reduce his purchase orders to the authorized amount 
prior to completion of delivery. 

(c) Extension of Ratings .—The following provisions 
shall be applicable to all extensions of preference ratings 
notwithstanding any inconsistent provisions of the prefer¬ 
ence rating certificate or preference rating order assigning 
the rating: (1) Except as permitted in subparagraph (2) 
of this paragraph (c), no preference ratings may be ex¬ 
tended to the delivery of any material except - 

(i) material which will itself be delivered by the per¬ 
son extending the rating on a delivery bearing the 
rating which is being extended, or which will be physi¬ 
cally incorporated into material to be so delivered, or 

(ii) material which is required to replace in inven¬ 
tory material so delivered or incorporated. Material 
shall not be deemed to be required if the delivery can 
be made and a practicable working minimum inventory 
of such material still retained; and if, in making de¬ 
livery, the inventory is reduced below such minimum, 
the rating may be extended to replace such material only 
to the extent necessary to restore the inventory to such 
minimum; provided, however, that the material ordered 
for replacement must be substantially the same as the 
material delivered or incorporated in the material de¬ 
livered, subject only to minor variations in size, shape, 
or design, or substitutions of less scarce materials, 
which, in any case, do not substantially alter the pur¬ 
pose for which the same is to be used. 

(2) In addition, any person may extend a rating to de¬ 
liveries of operating supplies (including lubricants, cata¬ 
lysts, abrasives and small perishable tools) which are ac¬ 
tually required and will be consumed by him in physically 
processing other material to the delivery of which he has 
extended the same rating, except that 

(i) the cost of the operating supplies to which he 
extends the rating shall not exceed ten percent of the 
cost of the particular materials to be processed there¬ 
with, and to which he extends the same rating; 
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(ii) not more than 25 percent by value of the opera- 
1 ting supplies so rated in any calendar month shall be 

metals in any of the forms listed on the Metals List at¬ 
tached to Priorities Regulation No. 11 (944.32). 

(iii) no person may extend such a rating to obtain 
! operating supplies if his receipts or withdrawals from 

inventory during the most recent calendar quarter, or 
' his anticipated receipts or withdrawals from inventory 
during the current or the next succeeding calendar quar- 
i ter, of metals in the forms listed on said Metals List 
aggregate $5,000 or more in value. 

( d) Method of Application or Extension. —(1) Any per¬ 
son authorized to apply or extend preference ratings may do 
so by endorsing on, or attaching to, each contract or pur¬ 
chase order placed by him to which the rating is to be ap¬ 
plied or extended, a certification in the following form 
signed manually or as provided in Priorities Regulation 
No. 7 (944.27) by an official duly authorized for such pur¬ 
pose: 


CERTIFICATION 

The undersigned purchaser hereby represents to the 
seller and to the War Production Board that he is entitled 
to apply or extend the preference ratings indicated op¬ 
posite the items shown on this purchase order, and that 
such application or extension is in accordance with Priori¬ 
ties Regulation No. 3 as amended, with the terms of which 
the undersigned is familiar. 


(Name of purchaser) (Address) 

By. 

(Signature and Title of Duly Authorized Officer) (Date) 

The person receiving the certification and rating shall 
be entitled to rely on such representation, unless he knows 
or has reason to believe it to be false. Each person apply¬ 
ing or extending ratings must maintain at his regular place 
of business all documents, including purchase orders and 
preference rating orders and certificates, upon which he 
relies as entitling him to apply or extend such ratings, seg- 
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regated and available for inspection by representatives 
of the War Production Board, or filed in such manner that 
they can be readily segregated and made available for such 
inspection. 

(2) Such certification may be used in lieu of any other 
form of certification required by the terms of any regula¬ 
tion, preference rating order, or preference rating certifi¬ 
cate (including, without limitation, the instructions accom¬ 
panying Forms PD-1A, PD-3A, and PD-25A) as a means 
of applying or extending a preference rating and in lieu 
of furnishing any copy of any preference rating order re¬ 
quired thereby; except that the provisions of Priorities 
Regulation No. 9 (§ 944.30) with respect to the method of 
applying (but not extending) preference ratings covering 
certain types of exports.must be complied with when ratings 
are applied pursuant to that Regulation. 

(3) Notwithstanding the requirements of any applicable 
preference rating order or certificate. 

(i) Ratings of the same grade assigned by different 
preference rating certificates or orders may be com¬ 
bined and extended to a single delivery; ratings of dif¬ 
ferent grades, whether assigned by the same or differ¬ 
ent preference rating certificates or orders, may be ex¬ 
tended to deliveries under a single purchase order, but 
the amount of each material to which a particular grade 
of rating is extended must be shown as a separate item 
and not merely indicated as a percentage figure; pro¬ 
vided, however, that to the extent necessary to avoid 
production or delivery in quantities smaller than the 
minimum commercially practicable, items to which rat¬ 
ings of different grades might be extended may be com¬ 
bined and the rating of the lowest grade extended to 
the total delivery; and 

(ii) a person may defer extending any rating for a 
period of not more than three months after he becomes 
entitled to extend the same. 

(4) In addition to complying with the foregoing require¬ 
ments of this paragraph (d), any person applying or extend- 
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ing a preference rating shall include on his purchase order 
or contract identification symbols as required by Priorities 
Regulation No. 10 (944.31) and such other information (ex¬ 
cept designation of the number or serial number of the pref¬ 
erence rating certificate or preference rating order assign¬ 
ing the rating) as may be required by the terms of any ap¬ 
plicable order of the Director of Industry Operations and 
which the person placing the purchase order is able to 
furnish. 

(e) Applicability of Other Restrictions. —Except as ex¬ 
pressly otherwise provided in paragraphs ( c) and (d) of 
this Regulation, the application or extension of any rating 
shall also be subject to any applicable restrictions contained 
in any order of the Director of Industry Operations as¬ 
signing the preference rating in question or regulating 
transactions in the material involved, including, without 
limitation, restrictions as to the kind and amount of ma¬ 
terial to which preference ratings may be applied or ex¬ 
tended, requirements of countersignature or other written 
approval of particular transactions, and restrictions on the 
use of material. 

(f) Effect on Existing Certificates and Orders. —All ex¬ 
isting forms of preference rating certificates issued by or 
under authority of the Director of Priorities or the Director 
of Industry Operations are continued in full force and ef¬ 
fect, and additional certificates on such forms may con¬ 
tinue to be issued by the persons now or hereafter author¬ 
ized to issue the same until such authority is revoked or 
amended, subject to the provisions of this and other Regu¬ 
lations of the Director of Industry Operations. All certi¬ 
ficates and all existing orders of the Director of Priorities 
or the Director of Industry Operations are to be deemed 
amended by this Regulations only where and to the extent 
that the provisions of this Regulations indicate that it is 
to control. 

Effective Date. —This Amendment shall take effect on 
July 1, 1942. 

Issued this 26th day of June 1942. 

J. S. Knowlson, 
Director of Industry Operations. 
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Defendant’s Exhibit 4 

Title 32—National Defense 
Chapter IX—War Production Board 
Subchapter B—Division of Industry Operations 
Part 1046—Suppliers 

Suppliers’ Inventory Limitation Order L-63 

The fulfillment of requirements for the defense of the 
United States has created a shortage in the supply of 
aluminum, copper, iron, steel and other materials for de¬ 
fense, for private account and for export; and the follow¬ 
ing Order designed to prevent the undue accumulation of 
inventory in the hands of Suppliers is deemed necessary 
and appropriate in the public interest and to promote the 
national defense: 

1046.3 Suppliers’ Inventory Limitation Order L-63 
(a) Definitions: 

(1) “Supplies” means all the supplies listed below, in¬ 
cluding appliances, normally carried in stock for 

sale by suppliers of: 

(i) Automotive Supplies 

(ii) Aviation Supplies 

(iii) Builders Supplies 

(iv) Construction Supplies 

(v) Dairy Supplies 

(vi) Electrical Supplies 

(vii) Farm Supplies 

(viii) Foundry Supplies 

(ix) Grain Elevator Supplies 

(x) Hardware Supplies 

(xi) Health Supplies 

(xii) Industrial Supplies 

(xiii) Plumbing & Heating Supplies 

(xiv) Railroad Supplies 

(xv) Refrigeration Supplies 

(xvi) Restaurant Supplies 
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(xvii) Textile Mill Supplies 

(xviii) Transmission Supplies 
(xix) Welding & Cutting Supplies 

(2) “Supplier” means any person (other than a Pro¬ 
ducer) whose business consists, in whole or in part, 
of the sale from stock or inventory of Supplies. 
“Supplier” includes wholesalers, distributors, job¬ 
bers, dealers, retailers, branch warehouses of pro¬ 
ducers and other persons performing a similar 
function. 

(3) “Producer” means any person including any 
branch, division or section of any enterprise, which 
manufactures, processes, fabricates, assembles or 
otherwise physically change any material. 

(4) “Sales” means sales from stock including con¬ 
signed stocks and excluding direct shipments. 

(5) “Seasonal Lines” means any line of Supplies in 
which a minimum of 40% of the Supplier’s total 
annual sales are made during a period of 90 days, 
or less. 

(6) “Maximum Permissible Inventory” of Supplies 
means: 

(i) In the case of a Supplier located in the East¬ 
ern or Central War Time Zones, an inventory 
(owned or consigned to him) of Supplies of 
a total dollar value (by Physical or Book 
Inventory, at the option of the Supplier) 
equal to TWICE the Dollar Value of sales of 
such Supplies, shipped from his inventories, 
during the SECOND PRECEDING calendar 
month. 

(ii) In the case of a Supplier, located in any other 
Time Zone, an inventory, (owned or consigned 
to him) of Supplies of a total dollar value (by 
Physical or Book Inventory, at the option of 
the Supplier) equal to THREE TIMES the 
the Dollar Value of sales of such Supplies, 
shipped from his inventories, during the 
SECOND PRECEDING calendar month. 
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(b) Limitation of Supplier’s Inventories: 

(1) Except as provided in paragraphs (b) (3), (4), 
(5) and (6), no Supplier shall accept any delivery 
of Supplies from any person which will effect an 
increase in inventory of supplies in the hands of 
the Supplier above the Supplier’s Maximum Per¬ 
missible Inventory; and 

(2) Except as provided in paragraphs (b) (3), (4), 
(5) and (6), no person shall make to any Supplier 
any delivery of Supplies which such person knows 
or has reason to believe will effect an increase in 
such Supplier’s inventory of Supplies above the 
Supplier’s Maximum Permissible Inventory. 

(3) The Supplier in any Time Zone shall be permitted 
to purchase and store an amount of Seasonal Lines 
equal to those which he purchased in the peak 
period of a comparable period of the previous year, 
but this peak season shall not exceed ninety days. 

(4) A Supplier may accept delivery of Supplies which 
will increase his stock above the Maximum Permis¬ 
sible Inventory, if such Supplier’s inventory of 
Supplies is at the time of delivery less than his 
Maximum Permissible Inventory and the delivery 
is of the minimum quantity of such Supplies that 
can be commercially procured. 

(5) The Director of Industry Operations may, from 
time to time, exempt specified Suppliers or classes 
of Suppliers from the provisions of this Order, 
subject to such restrictions as the Director of In¬ 
dustry Operations may impose. 

(6) The provisions of this Order shall not apply to any 
Supplier: 

(i) whose total inventory at cost, including con¬ 
signed stocks, of all supplies is less than 
$20,000.00, and 

(ii) whose total inventory at cost of each type of 
supplies as set forth in paragraph (a)(1) of 
this Order, is less than $10,000.00. 


182 


(c) Provisions of Other Orders: 

No provision of this Order shall be construed to permit 
the accumulation of inventories of any item of Material 
in contravention of the provisions of any other appli¬ 
cable Order or Orders issued by the War Production 
Board or heretofore issued by the Office of Production 
Management. 

(d) Appeals: 

Any person affected by this Order, who considers that 
compliance therewith would work an exceptional and 
unreasonable hardship upon him, may apply for relief 
to the War Production Board by telegram or letter 
setting forth the pertinent facts and the reason such 
person considers that he is entitled to relief. 

(e) Records cmd Reports: 

(1) Each Supplier (other than those Suppliers who 
are exempt from the provisions of this Order pur¬ 
suant to Paragraphs (b)(5) or (6) shall, on or 
before the twentieth day of each month make proper 
entry of inventory (Book or Physical at cost), sales 
of direct shipments, sales from stock, and total 
sales of each type of Supplies as set forth in para¬ 
graph (a)(1) of this Order, during the previous 
calendar month on Form PD-336. This form must 
be retained for a period of at least two years for 
inspection by representatives of the War Produc¬ 
tion Board. 

1 (2) The Director of Industry Operations may at any 

time call for these reports to be submitted to the 
War Production Board. 

(f) Applicability of Priorities Regulation No. 1: 

This Order, and all transactions affected thereby are 
subject to the provisions of Priorities Regulation No. 1 
(Part 944), as amended from time to time, except to 
the extent that any provision hereof may be incon¬ 
sistent therewith, in which case the provisions of this 
Order shall govern. 
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(g) Communications: 

All communications concerning this Order shall be ad¬ 
dressed to “War Production Board, Washington, D. C., 
Ref: L-63.” 

(h) Effective Date: 

This Order shall take effect immediately, and shall con¬ 
tinue in effect until amended or revoked by the Direc¬ 
tor of Industry Operations. 

Issued this 6th day of April, 1942. 

J. S. KNOWLSON, 
Director of Industry Operations. 


Defendants 9 Exhibit 5. 

Title 32—National Defense. 

Chapter IX—War Production Board. 

Subchapter B—Division of Industry Operations. 

Part 1262—Hand Service Tools. 

General Preference Order No. E-6. 

The fulfillment of requirements for the defense of the 
United States has created a shortage in the supply of Hand 
Service Tools and of Alloy Steel used in their manufacture, 
for defense, for private account, and for export; and the 
following Order is deemed necessary and appropriate in the 
public interest and to promote the national defense: 

Section 1262.1—General Preference Order No. E-6 

(a) Definitions. For the purposes of this Order, 

(1) “ Producer ” means any individual, partnership, as¬ 
sociation, business trust, corporation, or any organized 
group of persons whether incorporated or not, engaged in 
the production of Hand Service Tools. 

(2) “Hand Service Tool” means any tool listed on Ex¬ 
hibit A hereto attached which is used by hand, and is made 
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of iron or steel or has a principal component part made of 
iron or steel 

(b) Restrictions on Use of Steel for the Manufacture of 
Hand Service Tools. No Producer shall manufacture any 
Hand Service Tool out of any Alloy Steels except those 
which are in the series specified in Exhibit B attached to 
this Order; provided , however, that any Alloy Steel of a 
series which is not listed on Exhibit B but which has been 
received by the Producer prior to the issuance date of this 
Order may be used to manufacture Hand Service Tools. 

(c) Restrictions on Sales of Hand Service Tools. No Pro¬ 
ducer shall ma de delivery of any Hand Service Tool except 
pursuant to a purchase order bearing a preference rating of 
A-10 or higher; provided, however, that any Producer who, 
prior to the issuance date of this Order, sold Hand Service 
Tools through branches and branch stores directly owned 
and operated by such Producer to persons purchasing the 
same for their own use may continue to sell such Tools 
through such branches and branch stores to such purchasers 
without a preference rating, subject to the provisions of 
Priorities Regulation No. 1 requiring the acceptance and 
filling of defense orders. 

(d) Reports. Each person to whom this Order applies 
shall execute and file with the War Production Board such 
reports and questionnaires as said Board shall from time 
to time require. 

(e) Violations. Any person who willfully violates any 
provision of this Order, or who, in connection with this 
Order, wilfully conceals a material fact or furnishes false 
information to any department or agency of the United 
States is guilty of a crime, and upon conviction may be 
punished by fine or imprisonment. In addition, any such 
person may be prohibited from making or obtaining further 
deliveries of, or from processing or using, material under 
priority control and may be deprived of priorities assistance. 

(f) Appeal. Any person affected by this Order who con¬ 
siders that compliance therewith would work an exceptional 
and unreasonable hardship upon him, or that it would result 
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! in a degree of unemployment which would be unreasonably 
disproportionate compared with the amount of material con- 
i served, or that compliance with this Order would disrupt or 
impair a program of conversion from non-defense to de¬ 
fense work, may appeal to the Director of Industry Opera¬ 
tions by addressing a letter to the War Production Board, 
Washington, D. C., Ref: E-6, setting forth the pertinent 
facts and the reasons he considers he is entitled to relief, 
i The Director of Industry Operations may thereupon take 
| such action as he deems appropriate. 

• (g) Communications to War Production Board. All re- 

i ports required to be filed hereunder, and all communications 
concerning this Order shall, unless otherwise directed, be 
addressed to: 

i ‘‘War Production Board 

Washington, D. C. Ref: E-6” 

(h) Applicability of Priorities Regulation No. 1 . This 
Order and all transactions affected thereby are subject to 
i the provisions of Priorities Regulation No. 1 (Part 944) as 
i amended from time to time, except to the extent that any 
i provision hereof may be inconsistent therewith, in which 
case the provisions of this Order shall govern. 

(P. D. Reg. 1, as amended, 6 F. R. 6680; W. P. B. Reg. 1, 
7 F. R. 561; E. 0. 9024, 7 F. R. 329; E. 0. 9040, 7 F. R. 
527; E. 0. 9125, 7 F. R. 2719; sec. 2(a), Pub. Law 671, 
76th Cong., as amended by Pub. Laws 89 and 507, 77th 
Cong.) 

Issued this 12th day of June, 1942. 

J. S. Knowlson, Director of Industry Operations. 

Exhibit A to General Preference Order No. E-6. 

Chisels, all types 
Hammers, all types 

i Metal Cutting Snips and Shears 

Pliers, all types 
Punches, all types 
Screw Drivers, all types 
•Wrenches, all types 
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Exhibit B to General Preference Order No. E-6. 

SAE 1300 Series 
SAE 4000 Series 
NE 8000 Series 
NE 8100 Series 
NE 8200 Series 
NE 8300 Series 
NE 8400 Series 
SAE 9200 Series 


V 
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DEFENDANTS EXHIBIT 6 


FORM PD-1X 
( 3 - 13 - 42 ) 
REDESIGNED (8-2) 


UNITEO STATES OF AMERICA 

WAR PRODUCTION BOARD 


DISTRIBUTORS' APPLICATION FOR PREFERENCE RATIN6 


TO: Mar production Board, Washington, D. C. 

ATTH: Distributors Division _ 


Mood Carmfully Inmtract ion* Bo l cm mod on fi 


Sido 


BUXKAQ OF »t mnOKT NO. 12-3499-47 
AFFBOTAL BF1MSS MAMCB 20. 1943 


DEPARTMENT (SEE INSTRUCTIONS) 


I NAME OF DISTRIBUTOR 


ADDRESS 


INSTRUCTIONS * This form must be used by distributors, wholesalers,, and jobbers who purchase from producers the types of supplies listed 
below, for all applications for priority assistance except applications for machine tools, or items listed in orders M-21-b-orE-2-a. 
Fill in three copies and retain one. send the other two copies to.war production Board, Distributors Division, Washington, D. C. 

To be filled in only by Distributors, wholesalers, and jobbers who purchase the following supplies from producers: 


AUTOMOTIVE SUPPLIES. 
AVIATION SUPPLIES. 
BUILDERS' SUPPLIES. 
CONSTRUCTION SUPPLIES. 
DAIRY SUPPLIES. 
ELECTRICAL SUPPLIES. 
FARM SUPPLIES. 


FOUNDRY SUPPLIES. 

GRAIN ELEVATOR SUPPLIES. 
HAROVARE SUPPLIES. 

HEALTH SUPPLIES. 

INDUSTRIAL SUPPLIES. 

PLUMBING AND HEATING SUPPLIES. 


RAILROAD SUPPLIES. 
REFRIGERATION SUPPLIES. 

restaurant supplies. 

TRANSMISSION SUPPLIES. 
TEXTILE MILL SUPPLIES. 
WELDING ANO CUTTING SUPPLIES. 


il SALES AND INVENTORY (INFORMATION REPORTEO IN THIS SECTION MUST BE ONLY FOR THE DEPARTMENT INDICATED IN UPPER RIGHT-HAND CORNER OFTHIS FOI 


1 (*) BOOK OB PHYSICAL INTKNTCKY INCLUDING COM3IGNMKNTS. ON AMOVE DATE 

(b) SALES FMOU STOCK. INCLUDING CONSIONMENTS. IN ABOVE MONTH 

$ 

S 

III ITEMS FOR WHICH PREFERENCE RATING ASSISTANCE IS REQUESTED (LIST ONLY ITEMS STOCKED IN THE DEPARTMENT REF 

ERRED TO ABOVE) : 

1 

QUANTITY 

DESCRIPTION OF ITEM 

(IF POSSIBLE, INDICATE BASIC MATERIAL OF WHICH ITEM IS MADE) 

PHYSICAL 

INVENTORY 

INCLUDING 

consign¬ 
ments DEC. 
31, 1941 
(Omit 

0 *nt*) 

RECEIPTS 

including 
consign¬ 
ments JAN. 
1, 1942 TO 
OATE OF 
FILING 
(Omit 

coat*) 

INVENTORY 
INCLUDING 
CONSIGN¬ 
MENTS AS 
OF DATE OF 
FILING 
(Omit 

coat*) 

TOTAL 
PURCHASE 
COST OF 
ITEMS IN¬ 
DICATED IN 
COLUMNS 

A ANB B 

(Omit 

coat*) 

LEAVE BLANK 

A 

B 

C 

0 

E 

F 

G 

H 

1 


• 

s 

* 

t 

S 

S 


2 









3 
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■3 
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best copy Available] 
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Irem the original bound volume 


APR 2 fi 1944 
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(It morm apacm im ntmdmd, »«> mdditioasl coplmm of thim fori 
IV SUPPLEMENTARY INFORMAT I ON WHICH WILL ASSIST IN CONSIDERATION OF APPLICATION (SEE INSTRUCTIONS). 


(If morm mpmcm im nmmdmd attach additionml ahmmtm or mxtmad mtmtmmmntm in lmttmr d 

CERTIFICATION BY APPLICANT AUTHORIZATION 

the UNDERSIGNED HEREBY CERTIFIES THAT HE IS AUTHORIZED TO EXECUTE (TO BE FILLED OUT BY THE DIRECTOR GENE! 

THIS APPLICATION ON BEHALF OF THE DISTRIBUTOR; THAT THE FACTS HEREIN THE PREFERENCE RATINGS SPECIFIED IN COLUMN H 
SET FORTH, OR APPENDED, ARE TRUE AND CORRECT TO THE BEST OF HIS TO THF ITEMS OF THE DOLLAR VALUE SHOWN IN 

KNOWLEDGE; AND THAT RECEIPT OF THE MATERIAL REQUESTED HEREIN WILL NOT THE FOLLOWING; __ 

CONSTITUTE A VIOLATION OF SUPPLIERS* INVENTORY LIMITATION ORDER L-63- ITEM NO. _ RESTRICT 10 

NAME OF DISTRIBUTOR _ ~ 

SIGNATURE OF AUTHORIZED OFFICIAL ___ 

_ 0>TE _ TITLE _ 

SECTION 33 U> OF THE UNITED STATES CRIMINAL COOE, 18 U.S.C. SEC. SO, 

MAKES IT A CRIMINAL OFFENSE TO MAKE A WILLFULLY FALSE STATEMENT OR 

REPRESENTATION TO ANT DEPARTMENT OR AGENCY OF THE UNITEO STATES AS TO . - 77Z7ZZ7Z . ^— 

ANY MATTER WITHIN ITS JURISDICTION. SERlAL M0 DIRECTOR GEWERj 


AUTHORIZATION 

(TO BE FILLED OUT BY THE DIRECTOR GENERAL FOR OPERATIONS) 

THE PREFERENCE RATINGS SPECIFIED IN COLUMN H ABOVE ARE HEREBY ASSIGNED 
TO THF ITEMS OF THE DOLLAR VALUE SHOWN IN COLUMN G ABOVE. SUBJECT TO 
THE FOLLOWING: 

ITEM NO. 

RESTRICTION 


• 




. 








DIRECTOR GENERAL FOR OPERATIONS 


EL 


«I*0—W»r RwirA 1 


& * 


BEST COPY AVAILABLE 

from the original (pound volume 
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INSTRUCTIONS FOR FILLING OUT FORM PD-1X 
INTRODUCTION 

The Distributor!' Application Form has been designed to give merited priority assistance to distributors, wholesalers, and jobbers for certain essential 
types of supplies purchased directly from producers. 

This form must be used by distributors, wholesalers, and jobbers who purchase from producers the types of supplies listed, for all applications 
for priority assistance except applications for machine tools, or items listed in Orders M-21-b or E-2-a. 

Wherever possible, distributors, wholesalers, and jobbers should extend preference ratings they have received instead of u«ug this application form. 
Quantities authorised will not exceed those permitted under Suppliers' Inventory Limitation Order L-63. 


HOW TO FILE 

Three copies of Foma PD-IX make a complete set. Fill in all three oopies, 
retaining the third copy. Send the other two oopies to War Production Board, Dia- 
tributors Branch, Washington, D. C. If in addition to the information supplied on 
PD-1X, the applicant wishes to submit data which will further explain his need for 
the material, one oooy of a brief but complete letter of explanation may be for¬ 
warded with the application. 

Both copies of the application, and the letter, must be signed by the owner, 
proprietor, or duly authorised official. AH information on the form, and all letters, 
must be typewritten or written in ink. 

bepertmcnt —(see upper right-hand corner of form): 

On and after June 1, 1942, distributor* are recruited to apply in any one applica¬ 
tion foS items which constitute one and only one of the type* of supplies listed on top 
of Form PD-1X. Where this requires departmentalising of the distributor's business 
according to the types of supplies listed, necessary steps should be taken by the distribu¬ 
tor as soon as possible. 

The classi fication of departments should be aoeording to types of supplies. For 
each type of supplies, a separate department should be established. 

On an application for each department, only items handled by that department 
should be listed. 

Where the same material is carried as more than one type of supplies (1. e., by 
more than one department), a se p a r a t e application for- rating must be made for the 
quantity needed for each department. Thus if 60 bronze bushings are required by the 
electrical department (handling electrical supplies) and 30 bronze bushings by the 
industrial department (handling industrial supplies), a separate application should be 
filed for the respective quantities* of bushings needed for each suen department. 

Where a distributor’s business is confined exclusively to one type of supplies, that 
type should be listed on line provided, with the words "one department only" immedi¬ 
ately following. All figures then reported should be for the entire business. 

Se ct io n n 

Information supplied in this section should cover operations for the eaiimd ** 
month which preoedes the date of filing the application. Thus, on an application 
filed in March, information supplied would be for operations during the month of 
February. Where figures for the preceding month are not available, however, figures 
reported may be for second preceding month. Insert, in the space provided, the 
name of the month for which figures are reported. 

Past (a).—Show here the total inventory of all items of the on* department re¬ 
ported in upper right-hand comer of form. Include value of ell consigned stocks and 
itoek* which are owned or controlled by applicant or members of the firm, whether or 
not such stocks are on applicant's premises. 

Past (b) .—Show here only sales from stock, including stocks. Ex¬ 

clude all shipments from manufacturer direct to applicant's customers or shipments 
consigned to others and billed to applicant. 

Se tt le s m 

Report here items handled by the department listed for which *r^rt*r** Is 
requested. If more speoe is required, additional items mav be reported on a — pir ate 
sheet, which has been ruled and spaced exactly like this section, and which is 
to this section. 

Column A .—Report here the quantities 


In addition to quantit 


AN APPLICATION 

This information 
shown on form): 


is made up from the following data (which should NOT be 


Nmiti 

AftUU 

tiismttff 

RttipUto UU 
***»# 

hwcntcrw os Sato 
offihii 

Pmtket* cut 
sfmtmsSsi 

mrtUiit 

$8.00 

165.00 

275.00 

785.00 

1,000 

10,000 

6,000 

10,000 

% x 1 U. 8. 

% x 1 SAE 
k x 4 u. s. 
n x 2 U. 8. 

QwamUtf CM 

359 $2.87 

10,385 171.35 
7,298 401.39 
5,387 412.80 

OsSs/tt f Out 

1.500 $12.00 

7.500 128.85 

4.500 247.50 

2.500 190.25 

QurnntUf CM 

265 $2.12 

1,389 22.42 

1,875 103.12. 
3,298 258.89 



$988.41 

$579.60 

$386.55 

$1,233.00 


Note that the information supplied in all oolumns is for only the rise* and dosses 
of ttosu for which applicant applies. Do not furnish information regarding those 
sizes for which no assistanoe is requested. 

Beetles IT 

Applicant may show, in this section, any additional information which he believes 
will aid in giving full consideration to his application. There should be reported here, 
where relevant: 

1. Type or class of trade served: (i. e., “mafchine tool manufacturer, aircraft 

manufacturer, ■Hip building, farms, restaurants, industrial, etc.”). 

2. Where need is based on unusual demand such as new defense plant, give perti¬ 

nent information. 

3. Where need is based on seasonal demand, indicate purchases for the 1941 

niton, and state whether quantity requested will cover requirements for 
entire 1942 season. 

4. Where distributor has properly substantiated records in his possession, be 

may submit the following information for the department covered by this 
application during the month shown in Section H: 
aTD ollar volume of shipments— out of stock—on orders rated A-l-J or 
higher. 

B. Dollar volume of shipments— out of stock• —on orders rated A—2 to A—10. 

C. Dollar volume of shipments— out of stock*—on orders rated B—1 to B-8. 

All direct shipments must be excluded. , . 

Distributor must not show this information unless he has in nis possess on 

the working papers from which the data have been summarised. 

HOW TO OPERATE UNDER THE PROGRAM 
If the application is approved, one copy of PD-1X will be returned to the appli¬ 
cant showing the quantities of materials authorised and the preference ratings 


The rating authorized in column H may be applied on an order to a> Produoer 
only to ♦Hi purchase of the Hind* and quantities of materials authorized in c olumn G. 


Any use of the authorised preference rating, on the articles certified, Is subject 

to the following restrictions: . , , . . , . # ^ 

(1) Orders ^ntiining .the rating authorised may not be plaoed for quantities 
neater than those certified. It is permissible to split up the quantity 
authorised into more than one purchase order, and to buy the authorised 
quantity from more than one producer. The total of the separate purchase 
orders, however, whether given to one produoer or to several producers 


best copy Available 


i 

from the original bound volume 








gram; 900 pound*; 30 dozen, etc.). 

Column B .—Report here, in term* customarily need, the. name of the article. 
Specify type, quality, or other identification which will appear on purchase order. 
Do not, however, report individual sixes. 

Show basic metal where metal is commonly used as a specification: (L e., bra** ma¬ 
chine screws, *Ud machine screws, chrome box wrenches, carbon 8. wrenches). 
Similarly, show finish (galvanised, enameled, plated, etc.). Do not report in catalog 
numbers or identification symbols peculiar to one supplier. Use oommonly rec¬ 
ognised and accepted identifying descriptions. 

If applicant feels that more information regarding any article should be furnished, 
this may be explained in an accompanying letter. 

Column C.—In this column should be shown the inventory dollar value, including 


Where other than physical count is reported, indicate in section IV, or in letter. 

Column D .—In this column should be shown the dollar value at net cost of those 
items li*t*d in column B which have been physically received during the calendar year 
up to the date of filing of the application. Information should be obtained from per¬ 
petual inventory records, card systems, or buying records. Where such records have 
not been kept. Information may be obtained from invoices. 

Column B. —Insert in this column the inventory dollar value (including consigned 
stocks) at net oost of the items listed in column B on date of fili ng. Informatiomaay 
be gathered from book records, although it is preferable that pfayifcal count be made. 

Column Fa —Show here the purchase cost of those materials listed in oolumna A and 
B on which a rating is requested. Do not show the unit cost of each piece. Show the 
total co*i of the items for which a rating is requested. 

Examflx. —To further explain the instructions for this section, the following set 
of facts is presented. 

Assume that the products needed are hexagon head can screw* of various sixes. 
Applicant normally carries in stock about 200 sizes. Applicant has a present need, 
however, of only 4 sixes. 

The information for all 4 sizes would be reported on one line as follows: 

Cbtatft A Column 8 Column C Column D Column E Column F 

26,000 Hexagon head $988 $580 $387 $1,233 

pieces steel cap screws 


(2) The total quantities of those types of materials referred to in Suppliers* 
Inventory Limitation Order L-63, whether or not purchased through 
use of a rating, must not exoeed the maximum penxuadble inventories 
declared in that Order. 

Use of the B aring 

Priorities Regulation No. 3 .governs the issuance of this Form PD-1X and the 
preference rating assigned hereunder. All of its terms must be observed. 

A. The preference rating assigned hereunder may be extended only to: 

(i) Deliveries of material which will be physically incorporated into material 
to be ultimately delivered to the distributor, or to deliveries of material 
which itself wul be ultimately delivered to said distributor or which 
will be used, within the limitations of Paragraph (e) of Priorities 
Regulation No. 3 to restore inventory to a practicable working mini* 
mum. 

(n) Material which is neither greater in quantity nor to be delivered on dates 
earlier than required to make on schedule a rated delivery or, within 
the limitations of Priorities Regulation No. 3, to restore inventory to a 
practicable working minimum. 

B. The Distributor shall retain this Form PD-1X and he and each related sub- 


ibutor shall retain this Form PD-1X and he and each related sub- 


oonstitute a representation to the Director General for Operations: 

"Certification 

( 

"Preference Rating-is hereby applied pursuant to Form PD-1X 

Serial No. D_in accordance with Priorities Regulation No. S, with 

which I certify I have complied. 


(Distributor tc supplier) 


Column r 

$1,233 


(ffltnstui* sod title of official) 

Records 

In addition to the records required to be kept under Priorities Regulation No. 1, 
as amended December 23, 1941, copies of which may be obtained from the War 
Production Board, Washington, D. C., copies of all endorsed purchase orders delivered 
must either be segregated or kept in a form so that thev can readily be segregated 
for inspection by representatives of the War Production Board. 
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DEFENDANTS EXHIBIT 7 



for. WPB-547 

FORMER LY PD-IX 


UNITED STATES OF AMERICA 
WAR PRODUCTION 80ARD 


WPB CASE NO. (Loawo 
Blank) 


BUDOET BUREAU MO . I9-R499.3 
APPROVAL EXPIRES JUNE 5. 1944 


(2-1-44) 


DISTRIBUTOR'S APPLICATION 
FOR PREFERENCE RATING 


TO: Mar production Board, Washington 25, 0. C. 
ATTN: Form WPB-547 (PthlX) 


INSTRUCTIONS'— Fill oot ia triplicate (3) aid 
sign is Space No. 5, ffege 1, of the original 
and duplicate. Answers must be typed or ia 
ink. Retain triplicate and send original and 
duplicate to the abore address. ' 

SEE ADDITIONAL INSTRUCTIONS ON REVERSE SIDE . 


NOTICE 

Four application esnoot bo given conoidorotion 
mnd will bo returned unlooo it ie c omplotod in 
accordance with inetructiona. 



NAME OF APPLICANT - TYPE OR PRINT CLEARLY 


NONIER ARO STREET 


> CITY, ZONE, AND STATE 
NAME-IN BRIEF OF FIRST ITEM IN SPACE NO. 3 _ 


SUCN as: 


DATE APPLICATION IS MADE 


MONTH DAY YEAR 


I - APPLICATION IS HEREBY MADE FOR PREFERENCE RATING(S) COVERING THE FOLLOWING GENERAL CLASS OF MATERIALS 


(Liot on a oopormto VPB-547 (PD- IX) form ooch difforont general ciaee of motorlolo. e*g.: Aircroft ; Automotive; 
Electrical: Hardware; Induotriol; Plumbing and Hooting: Etc'.) 

HAVE YOU FI LEO WPB-547 (PD-IX) APPLICATION(S) WITHIN LAST 90 DAYS THAT INCLUDED ANY SIZES AND CLASSES OF ITEMS COVERED 
BY THIS APPLICATION ON WHICH--YOU HAVE NOT RECEIVED OELIVERY? □ YES I O NO. IF YES, FOR THE MOST RECENT APPLICA¬ 
TION^) COVERING ALL SUCH ITEMS, GIVE DATE(S)_ _ - - _ AND WPB CASE NOISI. _ 

(If neceemery. uoo Space No. jy below .) 


II - INVENTORY AND SALES —INVENTORY AND SALES FIGURES SHOULD BE FOR THE SAME MONTH AND SHOULD COVER THE ENTIRE BUSI¬ 
NESS OR BRANCH MAKING THIS APPLICATION. (Soo lootructiono) 


A. MONTH COVEREO B. MONTH ENDING INVENTORY (Book or phyaicpl C. SALES FROM STOCK (At net ealee figuro) 

inventory at coot) INCLUDING CONSIGNED INCLUDING CONSIGNED STOCKS. 
_ m STOCKS. _ 


PRIORITY ASSISTANCE IS REQUESTED 
FACTURERS. (IMPORTANT - In Co I at 
Specify t or unit of moamuro in 
UNIT OF MEASURE BENEATH QUANTITY 


DESCRIPTION OF ITEM 

(Show typo, quality. and other 
identification but not eiaee. If 
poaoiblo. indicate baeic material 
of which each item ia made. If 
necoooary. aingio-apaco or uoo more 
than one line.) 


ON THE FOLLOWING ITEMS CUSTOMARILY PROCURED BY APPLICANT OIRECTLY FROM MANU- 
ina (c). (d). and (a), applicant may Hat either total dollar coat or quantitioo. 
Column (b)). WHERE OOLLAR COSTS ARE USED IN COLUMNS (c), (d), AND <•>, SHOW 
IN COLUMN (f). SEE INSTRUCTIONS. 



total 

DELIVERED 
FROM STOCK 
INCLUDING 
CONSIGN¬ 
MENTS IN 
YR. ENDING 


(Dollar 
coat or 
quantity) 

(c) 


TOTAL 
RECEIVED 
INTO STOCK 
SO FAR DUR* 
ING PRESENT 
YR. iNauOlNG 
CONSIGN¬ 
MENTS 
(Dollar 
coat or 
quantity) 

tdl 


PRESENT 
TOTAL 
IN STOCK 
INCLUDI NG 
CONSIGN¬ 
MENTS 
(Dollar 
coat or 
quantity) 


TOTAL 
QUANTITY 
OF ITEMS 
FOR WHICH 
RATING 
IS 

REQUESTED 
(Explain 
in Space 
N*>» IV) 
(f) 



LEAVE BLANK 

TOTAL 


DOLLAR 


VALUE 

PREF¬ 

AT COST 

ERENCE 

AUTH¬ 

HATING 

ORIZED 

ASSIGNED 

(Conte 


omi ttod) 


(l>) 

(t) 


BEST COPY AVAILABLE 


from the original bound volume 
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FOLD HERE FOR FILING - 






(If MODE SPACE IS NEEDED ABOVE. USE ADDITIONAL COPIES OP T81S POEM) 


IV - SUPPLEMENTAL INFORMATION WHICH WILL ASSIST IN CONSIDERATION OF APPLICATION. (S** instructionm) 


/ 
^ * 


rN, 


(IP NOME SPACE IS NEEDED. CONTINUE INPOEM AT ION IN LETTEM AND ATT ACM) _ 


*« « 

CERTIFICATION— THE UNDERSIGNED HEREBY CERTIFIES THAT HE IS AUTHORIZED TO EXECUTE THIS APPLICATION ON BEHALF OF THE 
DISTRIBUTOR; THAT THE facts HEREIN SET FORTH. OR APPENDED* ARE TRUE AND CORRECT TO THE BEST OF HIS KNOWLEDGE: AND 
THAT RECEIPT OF THE MATERIAL REQUESTED HEREIN WILL NOT CONSTITUTE Ai VIOLATION OF INVENTORY LIMITATION OF ANY ORDER 
OR REGULATION OF THE WAR PRODUCTION BOARD. OR INCREASE THE INVENTORY OF THE APPLICANT BEYOND A MINIMUM PRACTICAL 
WORKING LEVEL. 

•••mt uiHc .-n Sign here manually and in ink 

PRINT MANE ANO HAILING AOORESS HERE (OrUimmt mmd dmpllc.f c.,i.* »mt 7 ) 


leaal mane of APPLICANT 


StllATWRE ARI TITLE OF OFFJCIAL 


l nrn 


II FIUO: 


best copy Available 

I 

-from the original bound volume 
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20 


flF NORM STACK IS NEEDED ABOVE. USK ADDITIONAL COPIES OF TMIS FORM) 


IV - SUPPLEMENTAL INFORMATION WHICH WILL ASSIST IN CONSIDERATION OF APPLICATION. (Saa iitmtruetieaw) 


& 4 






'V -S 

> # 


(IF HOME STACK IS NEEDED, CONTI HOE INFORMATION IN LKTTKK AMD ATTACK) 


CERTIFICATION— THE UNDERSIGNED HEREBY CERTIFIES THAT HE IS AUTHORIZED TO EXECUTE THIS APPLICATION ON BEHALF OF THE 
DISTRIBUTOR; THAT THE FACTS HEREIN SET FORTH. OR APPENDED. ARE TRUE AND CORRECT TO THE BEST OF HIS KNOWLEDGE: AND 
THAT RECEIPT OFTHE MATERIAL REQUESTED HEREIN WILL NOT CONSTITUTE A VIOLATION OF INVENTORY LIMITATION OF ANY ORDER 
OR REGULATION OF THE WAR PRODUCTION BOARD. OR INCREASE THE INVENTORY OF THE APPLICANT BEYOND A MINIMUM PRACTICAL 
WORKING LEVEL. 


PRINT NAME AND MAILING ADORESS HERE 


r 


n 


V . 


L 


* 1 

LEOAL RAME OF 

APPL1 CART 

V 

i 


STREET 


BY. 


CITY, ZONE. ARO STATE 


J 


Sign here manually and in ink 

(Original and duplicate copia* only) 


SIORATIRE AND TITLE OF OFFICIAL 

date Application is filed: 

- , 191 . 


NORTH 


OAT 


OPERATION 

INITIALS 

OATE 

OPERATION 

NAME 

DATE 

ASSEMBLING 


ANALYST 

» 



1 



ANALYST 

- 



2 


- 

ANALYST 




3 



APPROVED 




CALCULATION 

• 

examined 


<- 



SEE REFEREE SIRE TOR ACTION TAKER 
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f items OF The DOLLAR value SHOVN IN SPACE III column lh). I 

THE RATINGS ASSIGNEO AND AMOUNTS AUTHORIZED ON THE 

REVERSE SIDE OF THIS FORM ARE SUBJECT TO THE RE¬ 
STRICTIONS OF ALL APPLICABLE VAR PRODUCTION BOARD 

ORDERS AND REGULATIONS. 

SIGNATURE 


The WPB-547 (PD-1X) Distributor's 
Application Form has been designed to 
give merited priority assistance to dis¬ 
tributors of essential types of materials, 
where they are unable to acquire such 
materials by extension of customers' rat¬ 
ings. This form may be used only by 
distributors as defined below, for the pur¬ 
pose of obtaining preference ratings to 
apply on purchases of such materials 
directly from manufacturers, for resale 
from stock in substantially the same 
form as purchased. WPB-547 (PD-1X) 
ratings may not be applied on purchases 
for delivery from distributor's stocks: 
and distributors may not accept WPB- 
547 (PD-1X) ratings on purchases for 
delivery from their stocks. Wholesale 
distributors may accept WPB-547 <PD- 
IX) ratings from retail distributors, 
however, covering purchases for delivery 
directly from manufacturers, wherever 
quantities, weight or other conditions 
Justify direct shipments from the manu¬ 
facturers to such retail distributors. 
Distributors who acquire materials for 
stock through the assistance of WPB- 
547 (PD-1X) ratings, are expected to 
sell such materials to their customers 
without asking them for ratings, except 
when ratings are required by a War Pro¬ 
duction Board Order or Regulation. 

Priorities Regulation No. 3. as 
amended, governs the application and 
extension of the preference rating(s) 
assigned by the WPB-547 < PD-1X > cer¬ 
tificate. All of its terms must be ob¬ 
served. The following instructions are 
provided to assist in applying or extend¬ 
ing preference ratings. 

(1) The preference rating(s) assigned 
by the WPB-547 (PD-1X) Certificate 
may be applied by the distributor only to 
the kinds and quantities of material 
authorized. In no event shall the con¬ 
tract or purchase order to which the rat¬ 
ing is applied call for delivery prior to 
the date actually required. 

(2) The distributor to whom this cer¬ 
tificate is issued shall retain it. He may 
apply, and each related supplier may 
extend the preference rating assigned 
herein to his purchase order(s). in ar- 

INSTRUCTIONS 

“Manufacturer” means any person, 
firm or corporation which manufactures, 
processes, fabricates, assembles or other¬ 
wise physically changes any material. 

Name. Address, and Date 

In block in the upper right hand corner 
of Page 1 show the applicant's name and 
address and the name of the first item 
under column (a) of space No. Ill of this 
application. Show also the date this ap¬ 
plication is made. Information in this 
block should be typewritten or printed 
clearly in ink. (Name and address must 
also be printed in space V.) 

Space No. 1 

In this space list the general class of 
materials covered, such as the examples 
given. Use a separate application for 
each different class. Also show the 
date(s) and WPB Case No.(s) of the 
most recent WPB-547 or PD-1X applica¬ 
tion made within the previous 90-day pe¬ 
riod. covering any of the items listed on 
this application which are still on order 
and not received from the supplier. If 
there is more than one previous appli¬ 
cation covering all the items on this ap¬ 
plication, insert in the date line “See 
Space IV” and list dates and WPB Case 
Nos. in Space IV below. 

Space No. II i 

Information supplied should cover 
sales from stock (at net sales figures) and 
end-of-month inventory (at cost figures) 
for the calendar month preceding the 
date the application is made for the en¬ 
tire business or branch making the ap¬ 
plication. Where figures for the pre¬ 
ceding month are not yet available, fig¬ 
ures for the second preceding month may 
be used. Insert the name of the month 
and the year for which the figures are 
reported. 

Space No. Ill i 

Non: The information requested in 
all •columns of space m is for only those 
sizes and classes of items for which appli- 
cant. applies tor ratings. Information on 
those sizes for which no assistance is re- 

the unit of measure beneath the quantity 
listed in column (f). 

Column (c>—List total dollar value, or 
quantity, of each item which was deliv¬ 
ered from stock, including consignments, 
during the previous year, or the year 
preceding that, whichever the applicant 
chooses to use as a base period. The fig¬ 
ures may be for either a calendar year 
or fiscal year. Deliveries may be com¬ 
puted by adding amounts, or quantities, 
received during the year to the starting 
Inventory, and then deducting the year- 
end inventory. INSERT IN THE COL¬ 
UMN HEADING THE YEAR ENDING 

DATE. Abbreviate year ending date as 
follows: 12/31/42, 4/30/43, etc. 

Column (d>—List total dollar cost, or 
quantity, of -each item which has been 
received into stock so far during the 
present year, calendar or fiscal. 

Column (e)—List total dollar cost, or 
quantity, of each item in stock, including 
consigned stocks, as of the date the ap¬ 
plication is made, or within one week 
of such date. | 

Column (f)—List the quantity of each 
item for which a rating is requested. 

Reasons for quantities requested, which 
are in excess of a stock supply based on 
the base year's deliveries indicated in 
column (c), should be given in space 

No. IV. 

Column (g)—Show total dollar value, 
at cost, of the items indicated in col¬ 
umns (a) and (f) ; that is. the total 
dollar value, at cost, of the items for 
which ratings are required. 

Space No. IV 

The applicant may show any addi¬ 
tional information which he believes will 
aid in giving full consideration to his 
application. Report here, when rele¬ 
vant: 

(1) Where the figures in columns (c>. 

(d). (e). and (f) do not present a true 
or fair basis for Judging requirements, 
such as due to shift of population, long 
depletion of stock, or seasonal variation 
in demand. (If there has been an in¬ 
flow of population give approximate fig- 


BEST COPY AVAILABLE 

i 

from the original bound volume 







utiivery from their shocks. 
distributors may accept WPB-547 <PD- 
IX) ratings from retail distributors, 
however, covering purchases for delivery 
directly from manufacturers, wherever 
quantities, weight or other conditions 
justify direct shipments from the manu¬ 
facturers to such retail distributors. 
Distributors who acquire materials for 
stock through the assistance of WPB- 
547 (PD-1X) ratings, are expected to 
sell such materials to their customers 
without asking them for ratings, except 
when ratings are required by a War Pro¬ 
duction Board Order or Regulation. 

Priorities Regulation No. 3. as 
amended, governs the application and 
extension of the preference rating (s) 
assigned by the WPB-547 ( PD-1X ) cer¬ 
tificate. All of its terms must be ob¬ 
served. The following instructions are 
provided to assist in applying or extend¬ 
ing preference ratings. 

(1) The preference rating(s) assigned 
by the WPB-547 (PD-1X) Certificate 
may be applied by the distributor only to 
the kinds and quantities of material 
authorized. In no event shall the con¬ 
tract or purchase order to which the rat¬ 
ing is applied call for delivery prior to 
the date actually required. 

(2) The distributor to whom this cer¬ 
tificate is issued shall retain it. He may 
apply, and each related supplier may 
extend the preference rating assigned 
herein to his purchase order(s). in ac¬ 
cordance with Priorities Regulation No. 
3, by executing and transmitting to his 
supplier(s> by the endorsement on his 
purchase order o t other equivalent docu¬ 
ment, the form of certification contained 
in Priorities Regulation No. 3 or that 
contained in Priorities Regulation No. 7. 
When using either form of certification, 
however, the identification “WPB-547” 
or “PD-1X” must be added. 

The WPB-547 (PD-1X) must be filled 
out in triplicate, and the applicant must 
sign in space No. V of Page I of the 
original and duplicate. Answers must 
be typed or written in ink. The appli¬ 
cant should retain the triplicate copy 
for his files and send the original and 
duplicate to the War Production Board. 
Ref: WPB-547 (PD-1X). Washington 
25. D. C. 

The applicant should fill in completely 
the information required in all spaces, 
or write “none”, “not applicable”, etc. 

sxrnvmoNS 

“Distributor” means any person, firm 
or corporation engaged in the business 
of stocking or warehousing for resale 
materials procured directly from manu¬ 
facturers. 


In this space list the general class of' 


cost, or 


materials covered, such as the examples quantity, of -each item which has been 
given. Use a separate application for received into stock so far during the 
each differe nt cla ss. Also show the present year, calendar or fiscal. 
date(s) an d WP B Case No.<s> of the Column (e)—List total dollar cost, or 
most recent WPB-547 or PD-1X appllca- quantity, of each item in stock, including 
tlon made within the previous 90-day pe- consigned stocks, as of the date the ap- 
riod. covering any of the items listed on plication is made, or within one week 
this application which are still on order of such date. 

and not received from the supplier. If Column (f)—List the quantity of each 
there is more than one previous appli- item for which a rating is requested. 


and not received from the supplier. If Column (f)—List the quantity of each 
there is more than one previous appli- item for which a rating is requested, 
cation covering all the items on this ap- Reasons for quantities requested, which 
plication, insert in the date line “See are in excess of a stock supply based on 
Space IV” and list dates and WPB Case the base year's deliveries indicated in 
Nos. in Space IV below. column (c), should be given in space 

Space No. II No IV ' 


^ I Column (g)—Show total dollar value. 

Information supplied should cover at cost, of the items indicated in col¬ 
ies from stock (at net sales figures) and umns (a) and (f); that is. the total 
id-of-month inventory (at cost figures) dollar value, at cost, of the items for 


sales from stock (at net sales figures) and umns (a) and (f); that 
end-of-month inventory (at cost figures) dollar value, at cost, of 1 
for the calendar month preceding the which ratings are required, 
date the application ii made for the en-‘ <?«/»*** tv 

tire business or branch making the ap- opace no. iv 

plication. Where figures for the pre- The applicant may show any addi- 


cedlng month are not yet available, fig- tional information which he believes will 
ures for the second preceding month may in giving full consideration to his 
be used. Insert the came of the month application. Report here, when rele- 
and the year for which the figures are vant: 

reported. (1) Where the figures in columns (c>. 


reported. (1) Where the figures in columns (c>. 

Space No. Ill (d), (e) • 111141 <f) do not present a true 

s or fair basis for judging requirements. 

Non: The information requested in such as due to shift of population, long 
all columns of space HI is for only those depletion of stock, or seasonal variation 
sizes and classes of Herns for which appli- in demand. (If there has been an in¬ 
cant, applies for ratings. Information on flow of population give approximate flg- 
those sizes for which no assistance is re- U res. If stock has been long depleted, 
quested should not be furnished in any give number of months in year through- 


column. 


out which stock has been entirely de- 


Column (a)—Priority assistance may pleted. If season's requirements vary 
be requested only with respect to those from normal, explain.) 
items which in the past have customarily (2) Where quantities requested repre- 
been procured by the applicant directly sent carload or more. If more than car- 
from manufacturers. List, in terms cus- load, quantities required for minimum 
tomarily used, the names of the articles, carload, and whether or not there is a 
specifying the types, quality and other price differential (not freight) between 
identification which will appear on the carload and 1. c. 1. quantities, 
purchase order, but not sizes. Where Note that if there is not sufficient space 
metal is commonly used, the basic metal in space No. IV. applicant should con- 
should be shown, such as brpss machine tinue remarks in letter attached to 
screws, steel machine screws, chrome application. 
box wrenches, carbori steel end wrenches. Space No. V 

etc.' Similarly, the finish should be in- _ . . , _ , _. 

cheated such as: galvanized, enameled. I £f ert nam * of applicftnt , ai J d 

plated, etc. Catalog numbers or identi- * 

fleation symbols peculiar to one manu- ink. original and dupliwtecoi^es only. 

facturer should not be specified. Only j 11 

commonly recognized and accepted iden- in .^ he return °* the applications without 


tlfying descriptions should be used. 

Column (b)—If quantities are used in¬ 
dicate the unit of measure which applies 


ratings. 

Space No. VI 

This space is used by the War Produc- 


to the amounts specified in columns (c), tlon Board, where necessary, to explain 
(d). (e). and (f) such as “Doz.”, "Gro.”. why certain items are denied, or for any 
“C” (100), “M” (1,000>. “Qal.”. “Ft.”, other communication to the applicant 
“Lbs.”, cite. If dollar amounts are used when the application is acted upon and 
in columns (c). (d) . and (e) show the the original copy is returned to the appli- 
dollar sign IS) in column (b) and show cant. 



BEST COPY AVAILABLE 


from the original bound volume 
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fR. 128] In the District Court of the United States for the 

District of Columbia. 

No. 20660. 

B. Simon Hardware Company, a Corporation and B. Simon 
Hardware Company, a Partnership, 808 Broadway, Oak¬ 
land, California, Plaintiffs, 

vs. 

Donald M. Nelson, Chairman of the War Production 
Board; J. A. Krug, Program Vice-Chairman Thereof; 
William J. Logan, Director of the Distribution Bureau 
Thereof; Morris Verner, Acting Director of the Com¬ 
pliance Division Thereof; and J. Joseph Whelan, 
Recording Secretary Thereof, Defendants. 

Findings of Facts and Conclusions of Law. 

This action having been tried by the court without a jury, 
the court hereby makes the following findings of fact and 
conclusions of law: 

Findings of Fact. 

1. Plaintiff corporation was organized under the laws of 
the State of California, and has its principal office and place 
of business in the City of Oakland, California. Plaintiff 
partnership w r as organized as a limited partnership under 
the laws of the State of California on March 1, 1943. The 
partners are Louis Simon, Jacob Simon, Anna Simon and 
Eva Simon, all of whom reside in the City of Oakland, Cali¬ 
fornia. The principal office and place of business of the 
partnership is in the City of Oakland, California. 

2. The defendants are officers and employees of the War 
Production Board (hereinafter referred to as “WPB”)> an 
agency of the executive branch of the Government of the 
United States. 

[R. 129] Donald M. Nelson is the duly appointed, qualified 
and acting Chairman of WPB, appointed by the President 
pursuant to the provisions of Executive Order No. 9024, 
promulgated by the President on January 16, 1942. 

14 & 
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J. A. Krug is the duly appointed, qualified and acting 
Program Vice-Chairman of WPB. 

William J. Logan is the duly appointed, qualified and act¬ 
ing Director of the Distribution Bureau of WPB. 

Morris Verner is the duly appointed and qualified Acting 
Director of the Compliance Division of WPB. 

J. Joseph Whelan is the duly appointed, qualified and act¬ 
ing Recording Secretary of WPB. 

3. Plaintiff corporation has been engaged in the general 
hardware business in the City of Oakland for more than 
thirty years. It has engaged in the business of distribut¬ 
ing hardware to both retail and wholesale purchasers. As 
part of its general hardware business, it has bought, sold, 
and otherwise dealt in precision tools and hand tools. 

On or about March 1,1943, plaintiff corporation sold and 
transferred its business, property, assets and good will to a 
partnership consisting of Louis Simon, Jacob Simon, Anna 
Simon, and Eva Simon, and granted to such partnership the 
right to do business under the name of B. Simon Hard¬ 
ware Company. The said Louis Simon, Jacob Simon, Anna 
Simon and Eva Simon were and are the sole stockholders of 
the said plaintiff corporation. As part of the agreement of 
sale, the partnership assumed all of the liabilities of the 
cbrporation. Each of the partners executed a note payable 
to the corporation in payment for his or her share of the 
business and assets of the corporation. Since the date of 
such transfer, the hardware business has been operated by 
the partnership as successor to plaintiff corporation. 

During the year 1942, and during the first six months of 
1943, approximately 55% of the total sales of B. Simon 
Hardware Company [R. 130] consisted of hand tools, preci¬ 
sion tools and other items covered by Suspension Order 
S-301. During the year 1942, plaintiff corporation’s gross 
sales amounted to approximately $1,400,000 and during the 
first six months of 1943, the gross sales of the corporation 
and the partnership continued at approximately the same 
rate. 

At the end of July, 1943, plaintiffs had outstanding or¬ 
ders from customers for hand tools and precision instru- 
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ments amounting to $137,136. Among such customers were 
the contractors forming an organization known as the Pa¬ 
cific Naval Air Base at Alameda, California, and those 
forming the United States Naval Air Base at Alameda, 
California; the United States Navy Purchasing Office of 
San Francisco, the United States Coast Guard and the 
Moore Drydock Company at Oakland, California. 

4. On February 16,1943, plaintiff corporation received by 
registered mail from the Regional Compliance Chief of 
Regional Office 10 of WPB, a letter which stated that an 
investigation conducted by such Regional Office had dis¬ 
closed that plaintiff corporation had violated Preference 
Rating Order P-100, Priorities Regulation No. 1, Priorities 
Regulation No. 3 and General Preference Order M-36 of the 
WPB in certain respects. It was also stated in this letter 
that the violations disclosed by the investigation would be 
presented to a Compliance Commissioner of the WPB, at 
which time plaintiff corporation would be given an oppor¬ 
tunity to be heard. 

Upon receipt of the letter, plaintiff corporation advised 
the Regional Compliance Chief that it would like an op¬ 
portunity to appear in person at a meeting with the Com¬ 
pliance Commissioner and representatives of the Com¬ 
pliance Division for the purpose of demonstrating that the 
[violations alleged to have been disclosed by the investiga¬ 
tion had not occurred.] Such a meeting was held in San 
Francisco, California, on March 9, 1943, before W. B. 
Owens, Compliance Commissioner. [At this meeting or 
hearing, the WPB submitted oral and other evidence of the 
alleged violations, and plaintiff corporation [R. 131] was 
given full opportunity to and did submit oral and other evi¬ 
dence on its behalf.] On April 8,1943, the Compliance Com¬ 
missioner submitted his report and recommendations, 
[based upon the oral evidence transcribed, and the other 
evidence adduced at the hearing,] in which he found that 
plaintiff corporation was guilty of a willful violation of 
WPB regulations and orders in three respects, and recom¬ 
mended that a suspension order be issued against the plain¬ 
tiff corporation prohibiting it from selling, delivering, or- 
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deling, receiving, or otherwise dealing in, woodworking and 
metal-working hand service tools, precision tools, brass nuts, 
screws and washers, for a period of eighteen months. 

5. On May 26,1943, the defendants, over the signature of 
J. Joseph Whelan, Recording Secretary, issued a suspen¬ 
sion order designated as Suspension Order S-301. This 
suspension order recites that plaintiffs violated Preference 
Rating Order P-100 in certain respects during the period 
from March 31, 1942, to October 15, 1942, and Priorities 
Regulation No. 3 in certain respects from September 10, 
1942, to September 25, 1942. [After the finding of viola¬ 
tions, the suspension order recited the following: 

During the period in which these violations occurred, 

1 there existed and still exists a shortage in the supply 

I of hand tools and precision instruments for defense, for 
private account and for export. The illegal extension 
or application of the preference ratings specified above 
has impeded the operation and the impartial adminis¬ 
tration of the controls established by the War Produc¬ 
tion Board over the distribution of these materials. It 
is therefore found necessary to deny further alloca¬ 
tions of these materials to the B. Simon Hardware 
Company for a period of four months and to impose 
stringent controls over the disposition of such ma¬ 
terials now in the hands of this company in order to 
ensure a proper and legal distribution thereof in the 
interest of the war effort.] 

The suspension order prohibited plaintiffs, their succes¬ 
sors and assigns, from ordering, receiving, or accepting de¬ 
livery of woodworking hand service tools, metal-working 
hand service tools, precision tools, cutting tools for metal, 
electric tools and mechanics [R. 132] tool boxes and tool 
cases, for a period of four months, and also [for the same 
period of four months,] prohibited plaintiffs, their succes¬ 
sors and assigns, from selling, delivering, or otherwise dis¬ 
posing of any such tools and precision instruments as it had 
on hand except as specifically authorized by the Regional 
Director of the San Francisco Regional Office of the WPB. 

Suspension Order S-301 was published in the Federal 
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Register on May 28,1943, and by its terms became effective 
on that date. 

6. Plaintiffs filed an appeal to the Chief Compliance Com¬ 
missioner of the WPB pursuant to the procedures set up by 
the WPB for such purpose and were granted a stay of the 
effective date of the suspension order pending determina¬ 
tion of the appeal. An answer to the appeal was filed by the 
WPB and served upon the plaintiffs who filed and served 
a reply thereto. Thereafter, briefs were filed and oral argu¬ 
ment had before the Chief Compliance Commissioner, who, 
on July 23, 1943, informed plaintiffs that he had directed 
that Suspension Order S-301 of May 26, 1943, be amended 
so that for the six month period beginning August 1, 1943, 
the plaintiffs, their successors and assigns, would be pro¬ 
hibited from receiving or accepting delivery of, woodwork¬ 
ing hand service tools, metal-working hand service tools, 
precision tools, cutting tools for metal, electric tools and 
mechanics tool boxes and tool cases in excess of a cost to 
plaintiffs of $15,000 per month; and that for a like period 
plaintiffs, their successors and assigns, would be prohibited 
from selling, delivering, or otherwise disposing of any such 
hand tools and precision instruments in excess of receipts 
to plaintiffs of $15,000 per month, except as the Regional Di¬ 
rector of the Regional Office of the WPB at San Francisco, 
California, might authorize sales or deliveries of such hand 
tools and precision instruments as plaintiffs then had on 
hand in excess of $15,000 per month. The letter from the 
Chief Compliance Commissioner advised plaintiffs that the 
stay [R. 133] of the effective date of Suspension Order 
S-301 would be of no force or effect after July 31, 1943. 

7. The rules and procedures governing appeals from sus¬ 
pension orders of WPB provide that the decision of the 
Chief Compliance Commissioner shall be final. Plaintiffs 
therefore exhausted all available administrative remedies. 

8. During the first six months of 1943 plaintiffs’ total 
sales at wholesale of tools of the type covered by the sus¬ 
pension order, amounted to approximately $265,000, and the 
retail sales of such tools during such period amounted to ap¬ 
proximately $160,000, Plaintiffs’ wholesale and retail sales 
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of tools of the type covered by the Suspension Order dur¬ 
ing the period from August 1, 1943, to December 15, 1943, 
amounted to approximately $236,000 and the anticipated 
sales for the period from December 15,1943, to February 1, 
1944, amounted to approximately $70,000, making a total 
for the six months’ period beginning August 1, 1943, of 
approximately $300,000. If the suspension order is made 
effective, plaintiffs’ [estimated] loss of business in any six 
months’ period during the war will amount to approxi¬ 
mately $300,000. 

If the suspension order is made effective, plaintiffs 
[anticipate that they] will suffer a loss in gross profits of 
approximately $50,000 and, in addition thereto, [anticipate 
they] will lose other business and will sustain a loss in good 
will, in an amount estimated by plaintiffs at between $150,- 
000 and $200,000. 

9. If the suspension order is issued, plaintiffs will be im¬ 
mediately and irreparably injured. Plaintiffs have no 
adequate remedy at law. 

Conclusions of Law. 

1. This court has jurisdiction of the subject matter of 
this action and of the parties thereto. 

2. On the basis of the above findings, and for the reasons 
[R. 134] more fully set forth in the memorandum opinions 
of September 17, 1943, and November 2, 1943, Suspension 
Order S-301 is not an allotment or allocation of scarce ma¬ 
terials under the Second War Powers Act, 50 U. S. C. 633. 
It is an attempt to impose an administrative penalty upon 
plaintiffs for alleged willful violations of orders and regula¬ 
tions issued by the WPB, and was and is an unauthorized 
exercise of power. 

3. Since the action of the defendants is not authorized, 
since plaintiffs have no adequate remedy at law, and since 
plaintiffs will be immediately and irreparably injured if 
the suspension order is issued, plaintiffs are entitled to an 
injunction permanently enjoining and restraining the de¬ 
fendants, their agents, employees and subordinates from 
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issuing or enforcing Suspension Order S-301 or from doing 
any other act or thing in furtherance of, or by virtue of 
said suspension order which will prevent plaintiffs from 
buying, selling, delivering, ordering, receiving, or otherwise 
dealing in, materials or supplies subject to priority control 
by the WPB. 

4. Since the determination of above question is sufficient 
to require the granting of an injunction, and to finally dis¬ 
pose of this suit, it is not necessary for the court to pass 
upon any of the other questions that are presented in the 
case. No findings of fact are made with respect to such 
other questions and no decision is here made with respect 
to them. 

Dated this 3rd day of March, 1944. 

JENNINGS BAILEY, 

Justice. 


[R. 135] In the District Court of the United States for the 

District of Columbia 

No. 20660 

B. Simon Hardware Company, a corporation, and B. Simon 
Hardware Company, a partnership, 808 Broadway, Oak¬ 
land, California, Plaintiffs, 

vs. 

Donald M. Nelson, Chairman of the War Production Board; 
J. A. Krug, Program Vice-Chairman thereof; William 
J. Logan, Director of the Distribution Bureau thereof; 
Morris Verner, Acting Director of the Compliance Divi¬ 
sion thereof; and J. Joseph Whelan, Recording Secre¬ 
tary thereof, Defendants 

Judgment 

This cause came on to be heard before the court, and the 
evidence adduced by the parties and arguments of council 
having been heard, and the court having made its findings 
of fact and conclusions of law, it is hereby 
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Ordered and Adjudged that the defendants, their agents, 
employees and subordinates, be and they are hereby per¬ 
petually restrained and enjoined from issuing or enforcing 
Suspension Order S-301 of the War Production Board or 
from doing any other act or thing in furtherance of or by 
virtue of such Suspension Order which will prevent plain¬ 
tiffs from buying, selling, delivering, ordering, receiving, 
or otherwise dealing in, materials or supplies subject to 
priority control by the War Production Board. 

It Is Further Ordered that the bond for injunction, filed 
bv plaintiffs herein on July 31, 1943, be released and the 
sureties thereon discharged from liability. 

Dated this 3rd day of March, 1944. 

JENNINGS BAILEY, 

Justice. 


[R. 136] In the District Court of the United States for the 

District of Columbia 

No. 20660 

B. Simon Hardware Company, a corporation, and B. Simon 
Hardware Company, a partnership, 808 Broadway, Oak¬ 
land, California, Plaintiffs , 

vs. 

Donald M. Nelson, Chairman of the War Production Board; 
;J. A. Krug, Program Vice-Chairman thereof; William 
'J. Logan, Director of the Distribution Bureau thereof; 
Morris Verner, Acting Director of the Compliance Divi¬ 
sion thereof; and J. Joseph Whelan, Recording Secre¬ 
tary thereof, Defendants 

To: Robert E. Sher, Washington Building, Washington, 
D. C.; Dempsey & Koplovitz, 938 Bowen Building, Wash¬ 
ington, D. C., Attorneys for Appellees. 

Notice of Appeal 

' Notice is hereby given that Donald M. Nelson, J. A. Krug, 
William J. Logan, Morris Verner and J. Joseph Whelan, 


i 
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the defendants above-named, hereby appeal to the United 
States Court of Appeals for the District of Columbia from 
the final judgment entered in this action on March 3, 1944. 

TOM C. CLARK, 
Assistant Attorney General. 

WALKER SMITH. 

PIERCE W. BRADLEY, 

Special Assistants to the 
Attorney General , Department 
of Justice , Washington, D. C., 
Attorneys for Appellants. 

Copy of Notice of Appeal, Statement of Points and Prae¬ 
cipe for Record received this 25th day of March, 1944. 

ROBERT E. SHER, 
Attorneys for Appellee. 


[R. 137] In the District Court of the United States for the 

District of Columbia 

No. 20660 

B. Simon Hardware Company, a Corporation, and B. Simon 
Hardware Company, a Partnership, 808 Broadway, Oak¬ 
land, California, Plaintiffs y 


vs. 

Donald M. Nelson, Chairman of the War Production 
Board; J. A. Krug, Program Vice-Chairman thereof; 
William J. Logan, Director of the Distribution Bureau 
thereof; Morris Verner, Acting Director of the Com¬ 
pliance Division thereof; and J. Joseph Whelan, Re¬ 
cording Secretary thereof, Defendants. 

To: Robert E. Sher, Washington Building, Washington, 
D. C.: Dempsey & Koplovitz, 938 Bowen Building, Wash¬ 
ington, D. C., Attorneys for Appellees. 
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Statement of Points upon which Appellants Intend to 

Rely on Appeal 

Appellants allege that the District Court erred: 

1. In enjoining the enforcement of Suspension Order 
S-301 as an invalid exaction of a penalty because the is¬ 
suance of that Suspension Order is authorized by the Act 
of June 28, 1940, as amended by the Act of May 31, 1941, 
and by Title III of the Second War Powers Act (Act of 
March 27, 1942). 

2. In denying appellants Motion for Summary Judgment. 

TOM C. CLARK, 

Assistant Attorney General, 

WALKER SMITH, 

, PIERCE W. BRADLEY, 

Special Assistants to the Attorney 
General, Department of Justice, 

i Attorneys for Appellants. 


[R. 138] In the District Court of the United States for the 

District of Columbia 

No. 20660 

B. Simon Hardware Company, a Corporation, and B. Simon 
Hardware Company, a Partnership; 808 Broadway, Oak¬ 
land, California, Plaintiffs-Appellees, 

vs. 

Donald M. Nelson, Chairman of the War Production 
Board; J. A. Krug, Program Vice-Chairman thereof; 
William J. Logan, Director of the Distribution Bureau 
thereof; Morris Verner, Acting Director of the Com¬ 
pliance Division thereof; and J. Joseph Whelan, Re¬ 
cording Secretary thereof, Defendants-Appellants. 

Order 

Upon motion of defendants—appellants—and upon the 
consent of plaintiffs—appellees—it is 
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ORDERED that the clerk of this court be and he hereby is 
authorized and directed to transmit the original exhibits 
and depositions introduced in evidence in this cause at trial 
in the record on appeal in lieu of copies thereof. 

JAS. W. MORRIS, 

Justice . 

Dated at Washington, D. C., this 1st day of May, 1944. 


[R. 139] In the District Court of the United States for the 

District of Columbia 

No. 20660 

B. Simon Hardware Company, a Corporation, and B. Simon 
Hardware Company, a Partnership, 808 Broadway, Oak¬ 
land, California, Plaintiffs-Appellees, 

vs. 

Donald M. Nelson, Chairman of the War Production 
Board; J. A. Krug, Program Vice-Chairman thereof; 
William J. Logan, Director of the Distribution Bureau 
thereof; Morris Verner, Acting Director of the Com¬ 
pliance Division thereof; and J. Joseph Whelan, Re¬ 
cording Secretary thereof, Defendants-Appellants. 

Order Granting Motion to Extend Time for Filing Record 

and Docketing Appeal 

Upon motion of the defendants—appellants—and con¬ 
sent of the plaintiffs—appellees—it is hereby 
ORDERED that the time within which to file the record 
and docket the appeal in this cause be and the same hereby 
is extended to and including June 3, 1944. 

JAS. W. MORRIS, 

Justice. 

Dated in Washington, D. C., this 1st day of May. 1944. 
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[R. 140] In the District Court of the United States for the 

District of Columbia 

No. 20660 

B. Simon Hardware Company, a corporation, and B. Simon 
Hardware Company, a partnership, 808 Broadway, Oak¬ 
land, California, Plaintiffs, 

vs. 

Donald M. Nelson, Chairman of the War Production Board; 
i J. A. Krug, Program Vice-Chairman thereof; William 
J. Logan, Director of the Distribution Bureau thereof; 
Morris Verner, Acting Director of the Compliance Divi¬ 
sion thereof; and J. Joseph Whelan, Recording Secre¬ 
tary thereof, Defendants 

Praecipe For Record 

To the Clerk of the District Court of the United States for 
the District of Columbia: 

The appellants designate the following portions of the 
record to be contained in the record on appeal in the above- 
entitled action: 

1. Amended Complaint and Exhibits attached thereto. 

2. Temporary Restraining Order. 

3. Motion for Preliminary Injunction, and affidavit at¬ 
tached thereto. 

4. Answer and affidavit attached thereto. 

5. Motion for Summary Judgment and affidavits attached 
thereto. 

i 6. Memorandum Opinion dated September 17,1943, deny¬ 
ing the Motion for Summary Judgment and continuing the 
Temporary [R. 141] Restraining Order pendente lite. 

7. Memorandum Opinion After Reargument, dated No¬ 
vember 2,1943. 

8. Transcript of the evidence and rulings of the Court 
and the exhibits introduced in evidence at trial. 

9. Findings of Fact and Conclusions of Law entered 
March 3,1944. 

i 10. Final Judgment entered March 3,1944, 
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11. Notice of Appeal. 

12. Statement of Points Upon Which Appellants Intend 
to Rely On Appeal. 

13. This Praecipe. 

Dated at Washington, D. C., this 25th day of March, 1944. 

TOM C. CLARK, 
Assistant Attorney General. 

WALKER SMITH. 

PIERCE W. BRADLEY, 

Special Assistants to the Attorney 
General , Department of Justice, 
Washington , D. C., 
Attorneys for Appellants. 


(2374) 




